THE DECLARATION OF THE RIGHTS AND DUTIES OF NA- 
TIONS ADOPTED BY THE AMERICAN INSTITUTE OF 
INTERNATIONAL 


With this meeting we finish the first decade of this Society. How 
great is the change of conditions in the field of international law during 
that period. Ten years ago all the governments of the world professed 
unqualified respect and obedience to the law of nations, and a very small 
number of persons not directly connected with government knew or 
cared anything about it. In this country at least international law was 
regarded as a rather antiquated branch of useless learning, diplomacy as 
a foolish mystery, and the foreign service as a superfluous expense. Now 
that governments have violated and flouted the law in many ways and 
with appalling consequences, the people of this country at least have 
begun to realize that observance of the law has a real and practical rela- 
tion to the peace and honor of their own country and their own pros- 
perity. They are beginning to take an interest in the subject, to discuss 
it in the newspapers, to inquire how observance of the law may be 
enforced. There appears a dawning consciousness that a democracy 
which undertakes to control its own foreign relations ought to know 
something about the subject. If we had not established this Society ten 
years ago to study and discuss and spread a knowledge of international 
law it would surely be demanded now, and we may be certain that our 
annual public discussions and the publication of the admirable JouRNAL 
which we have always maintained, with its definite and certain informa- 
tion upon international events, its interesting and well informed dis- 
cussion of international topics, and its supplements, with their wealth of 
authentic copies of international documents, have contributed materially 
towards fitting the people of our country to deal with the international 
situations which are before them. 

Following our example, all the American countries have established 
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similar societies, so that there are now twenty-one such societies on the 
American continents. In most cases these societies have been organized 
with the direct approval and sympathy of the government of the coun- 
try and they include in their numbers a large part of the most eminent 
leaders of opinion in all the American states. Still another institution 
has been created in the American Institute of International Law, com- 
posed of delegates selected, to a limited number, by each of these na- 
tional societies. This institution has been established not as a competi- 
tor of the Institut de Droit International, which selects its members from 
among all the civilized countries, and not with the idea that there is 
such a thing as American international law to be distinguished from 
general international law, but with the idea that there may be special 
American views upon international questions; that the circumstances 
of the American republics may make it desirable for them to insist upon 
and press forward the development of particular principles in the law; 
that there are varieties of opinion upon such subjects which it may be 
useful to subject to common discussion and comparison of views; that 
the promotion of the habit of thinking broadly and internationally and 
not narrowly or locally, and a knowledge in each country of the points of 
view and habits of thought of each other country, will make all the 
American states more useful members of the family of nations, more 
considerate, more tolerant of differences of opinion, and more conscious 
of the international duties which are correlative to international rights. 

The American Institute of International Law held its first meeting in 
Washington in December last, and, after a discussion in which represen- 
tatives from all parts of the new world engaged, it adopted as its point 
of departure for future discussions a declaration of the rights and duties 
of nations which I commend especially to your attention. The declara- 


tion was in these words: 


DECLARATION OF THE RIGHTS AND DUTIES OF NATIONS 


I. Every nation has the right to exist, and to pretect and to conserve 
its existence; but this right neither implies the right nor justifies the act 
of the state to protect itself or to conserve its existence by the commis- 
sion of unlawful acts against innocent and unoffending states. 

II. Every nation has the right to independence in the sense that, it 
has a right to the pursuit of happiness and is free to develop itself with- 
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out interference or control from other states, provided that in so doing it 
does not interfere with or violate the rights of other states. 

III. Every nation is in law and before law the equal of every other 
nation belonging to the society of nations, and all nations have the right 
to claim and, according to the Declaration of Independence of the 
United States, ‘to assume, among the Powers of the earth, the separate 
and equal station to which the laws of nature and of nature’s God en- 
title them.”’ 

IV. Every nation has the right to territory within defined boundaries 
and to exercise exclusive jurisdiction over its territory, and all persons 
whether native or foreign found therein. 

\V. Every nation entitled to a right by the law of nations is entitled to 
have that right respected and protected by all other nations, for right 
and duty are correlative, and the right of one is the duty of all to observe. 

VI. International law is at one and the same time both national and 
international: national in the sense that it is the law of the land and 
applicable as such to the decision of all questions involving its principles; 
international in the sense that it is the law of the society of nations and 
applicable as such to all questions between and among the members of 
the society of nations involving its principles. 

You will observe that this declaration states in the main familiar 
principles. We have long been accustomed to such statements in the 
text-books. Indeed the official reporter of the Institute, in his com- 
mentary upon the declaration, undertakes to show and does show that 
every statement, far from being novel, is based upon the decisions of 
American courts and the authority of American publicists. Yet the 
declaration was not superfluous or unimportant. There is a vast differ- 
ence between the occasional decisions of a national court or the opinions 
of individual students, and a unanimous agreement of representatives of 
all the sovereign states of the Western Hemisphere upon a statement in 
definite terms of fundamental principles of international right. A still 
more important reason for such a declaration lies in the fact that the 
fundamental principles declared, now stand denied or repudiated by the 
conduct of nations in the great war that rages in the old world. 

This instrument asserts the right of every nation to continued exist- 
ence, to independence, to exclusive jurisdiction over its own territory, 
and to equality with-every other nation; and it denies the right of any 
nation to commit for its own protection or preservation, unlawful acts 
toward innocent and unoffending states. These are the fundamentals 
of international right. They involve the existence of a democratic 
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community of nations in which each individual nation has the same 
rights and full liberty for their enjoyment, limited and limited only, by 
the equal rights of every other member of the community. The body of 
rules of action which long experience and general consent have worked 
out for the assertion and preservation of these rights and the application 
of the universal limitation upon them in the practical relations between 
nations constitutes international law. This scheme of organization of 
the civilized inhabitants of the earth is sharply distinguished from the 
conditions of tribal hostility which prevailed during all the early part of 
human history and in which each separate tribe maintained its inde- 
pendence and liberty as best it could by force of arms in a normal rela- 
tion of hostility to all other tribes, and it is equally distinguished from 
the condition of subordination and suzerainty in which a single nation, 
acquiring a preponderance of power, reduces other nations to submission 
and imposes upon them friendly relations with each other as equal vas- 
sals of the superior state. A familiar example of the one extreme is to be 
found in Europe during the Middle Ages and of the other in the Roman 
Empire, and upon a smaller scale and for a brief period in the control 
of Napoleon over a large part of continental Europe. One condition 
affords independence to strong, civil societies at the expense of progress 
in civilization. The other condition fosters the arts of peace at the cost 
of liberty. The democratic organization of a community of nations, on a 
basis of acknowledged right, declared and protected by law, seeks to 
avoid both of these extremes, and the vast progress of civilization since 
the Peace of Westphalia, with the general advance of mankind in com- 
fort, intelligence, individual] freedom and opportunity, testify to the 
superior merit of the arrangement. Yet just as ordinary democracies 
composed of natural persons tend, unless continually restrained, to 
lapse into anarchy, on the one hand, or to seek security under autocracy, 
on the other, this community of nations has hitherto been in a condition 
of unstable equilibrium, always in danger of being overturned in one 
direction or the other. The age-long struggle to maintain the balance of 
power in Europe, often misguided, as we can see in looking back, often 
controlled by selfish purposes, often violating the very rights it professed 
to preserve, has nevertheless been a constant effort to counteract these 


tendencies. 
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A careful examination of the undisputed facts which show the origin 
and conduct of the present war leaves no room for doubt that the entire 
basis of the community organization of nations upon which rests the 
structure of international law is put at issue in the struggle. The prin- 
ciples of action upon which the war was begun involve a repudiation of 
every element of fundamental right upon which the law of nations rests. 
The right of every nation to continued existence, to independence, to 
exclusive jurisdiction over its own territory, and equality with other 
nations, is denied. The right of any strong nation to destroy all those 
alleged rights of other nations in pursuit of what it deems to be useful 
for its own protection or preservation is asserted. Under this view what 
we have been accustomed to call fundamental rights would become mere 
privilege to be enjoyed upon sufferance according to the views of ex- 
pedience held by the most powerful. If this view prevails the whole 
structure of modern international law will be without foundation; and 
the discussion of its rules with the nations who maintain this view must 
now be not a real appeal to any law, but merely a balancing of possible 
injuries and benefits. So long as these fundamental questions are un- 
settled all discussion of international law must be hypothetical, as if 
architects were to discuss the elevation of a building while the ground 
plan remains undetermined. These propositions are the postulates of 
all reasoning regarding the rules of international law. All discussion of 
international right is based upon them, assumes assent to them. To dis- 
cuss international law with a nation which denies these postulates can 
be nothing but an unreal and futile appearance of discussing the law. 
When your major premise is disputed you must establish that before you 
can go on with your argument. There is only one real question of 
international law to-day, and that is, whether these postulates of the law 
are to stand or not. As between nations which agree that they should 
stand there may be discussion as to international rules based upon that 
hypothesis, but as between nations which assert and nations which 
repudiate these fundamentals of the law there can be no real discussion 
except of expediency. The declaration of the American Institute of 
International Law arrays the members of all these American countries 
upon one side of this vital question of principle which is being fought out 
in the great war. Their act is altogether impersonal. It takes no ac- 


216 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


count of responsibility or blame or racial feelings or friendships or en- 
mities, and it is unmistakable. The representatives of all the American 
countries affirm the old basis of international right upon which depends 
the life, the independence and the legal equality of all small nations and 
the laws which protect them against the arbitrary power of the strong. 

It will be useful-to remember, however, that to be effective such dec- 
larations must be accompanied by conformity in the conduct of the 
nations adhering to the principles declared. There are some rules of 
national conduct which flow directly from the principles of national 
independence and equality but which do not always coincide with the 
impulses of sentiment or with the apparent requirements of immediate 
interest. 

On the one hand, these principles require that nations shall refrain 
from interference with the internal affairs of other nations. It fre- 
quently happens that many persons, in the United States for example, 
strongly disapprove things that are done in other countries within the 
jurisdiction and affecting the citizens of those other countries and not 
affecting any country’s international rights. Such acts may run counter 
to our ideas of liberty, of morality, of humanity, of fair business conduct. 
The strongest sentiments and interests may urge interference to prevent 
conduct which shocks or offends us, yet, failing some special and excep- 
tional ground—some recognized international ground for intervention 
we have no right to interfere, because interference would be an infringe- 
ment upon the independent equality of the other state. The peace and 
order of the world require that each nation shall mind its own business 
and refrain from attempting to impose its ideas of conduct upon other 
equally independent states. This is not because the interference in the 
particular case might not be beneficial so far as that case goes; but be- 
-ause the right to interfere in one case carries with it the right to inter- 
fere in other cases; the determination of the question when interference 
is justifiable would necessarily rest with the interfering Power; and in the 
exercise of such a right all weaker states would become subject to the 
control of the stronger and ultimately to the control of the strongest. 
With the great varieties of race and custom and conceptions of social 
morality in the human family the right of each nation to conduct its 
own internal affairs according to its own ideas is of the essence of liberty. 
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The rule which prohibits interference by other nations, with however 
good a purpose, is a rule against inevitable tyranny. It is not at all 
uncommon that the best impulses and sentiments of our own people in 
this country are enlisted in favor of action by our government which 
would do infinitely more harm than good, by breaking down the barrier 
which the principle of the independent equality of states presents against 
the evils of foreign domination. 

On the other hand, the assertion of the independent equality of states 
implies an interest on the part of all states adhering to the doctrine in 
having it preserved, and it follows necessarily that when one sovereign 
state is dealing not with its internal affairs but with its international 
relations and violates the rule of right as against another equal and 
independent state, all other equally independent states have a right to 
insist that the international rule shall be observed, and such insistence 
is not interfering with the quarrels of others but is an assertion of their 
own rights. In each case every state must be guided by its own circum- 
stances and interests in determining how far it will go in supporting its 
in‘erference. There can, however, be no doubt of the international right 
to interfere in behalf of the maintenance of the law. So far as it is 
possible to see now, if the issue of the present conflict leaves the funda- 
mental basis of international law still existent, the possibility of securing 
conformity to the rules of law resting upon that basis will depend upon 
the recognition by the nations in general of the duty to interfere and 
insist upon the observance of the law and upon the adoption by them of a 
practice in conformity with that duty. The exercise of such an inter- 
national right was well illustrated when, in November, 1861, the Com- 
mander of the United States man-of-war the San Jacinto took the Con- 
federate commissioners, Messrs. Mason and Slidell, from the neutral 
British passenger vessel, the Trent. Upon England’s demanding the 
surrender to her of Mason and Slidell, the Prussian Minister for Foreign 
Affairs, Count Bernstorff, the father of the present German Ambassador 
to the United States, wrote to the Prussian Minister at Washington for 
communication to the American State Department a letter, dated at 
Berlin, December 25, 1861. He said: 


The maritime operations undertaken by President Lincoln against 
the Southern seceding States could not, from their very commencement, 
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but fill the King’s Government with apprehensions lest they should 
result in possible prejudice to fhe legitimate interests of neutral 
Powers. 

These apprehensions have unfortunately proved fully justified by the 
forcible seizure on board the neutral mailpacket the T'rent, and the 
abduction therefrom, of Messrs. Mason and Slidell by the Commander 
of the United States’ man-of-war the San Jacinto. 

This occurrence, as you can well imagine, has produced in England and 
throughout Europe the most profound sensation, and thrown not 
Cabinets only, but also public opinion, into a state of the most excited 
expectation. For, although at present it is England only which is 
immediately concerned in the matter, yet on the other hand, it is one of 
the most important and universally recognized rights of the neutral 
flag which has been called into question. 

* * * In the absence of any reliable information we were in doubt 
as to whether the Captain of the San Jacinto, in the course taken by 
him, had been acting under orders from his Government or not. Even 
now we prefer to assume that the latter was the case. Should the former 
supposition, however, turn out to be the correct one, we should consider 
ourselves under the necessity of attributing greater importance to the 
occurrence, and to our great regret we should find ourselves constrained 
to see in it not an isolated fact but a public menace offered to the existing 
rights of all neutrals. 


The French Foreign Office wrote, on the third of December, 1861, to 
the French Minister in Washington: 


The wish to contribute to prevent a conflict, imminent perhaps be- 
tween two Powers towards which it is animated by sentiments equally 
friendly, and duty to maintain certain principles essential to the security 
of neutrals with the effect of protecting the rights of its own flag from 
injury, have convinced it (the Government of the Emperor) after 
matured reflection, that it cannot under these circumstances remain 
altogether silent. 


M. Thouvenel then discusses the merits of the Trent Affair, and pro- 


ceeds: 


Not wishing to enter into a more thorough discussion of the question 
raised by the capture of MM. Mason and Slidell, I have said enough 
about it, I believe, to establish that the Cabinet at Washington would not 
be able, without infringing upon the principles for which all neutral 
Powers are equally interested in assuring respect or without contradict- 
ing its own conduct up to this time, to give its approval to the proceed- 
ings of the Commander of the San Jacinto. 
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The Austrian Government instructed its Minister in Washington in 
the same sense. 

Here was a case in which these great Powers asserted unhesitatingly 
their interest in maintaining the common right of nations to have the 
rules of international law maintained. The case happened to be free 
from those obstacles to frank expression which have been so frequently 
presented by the delicate adjustments necessary to preserve the balance 
of power in Europe, and accordingly the Powers expressed themselves 
freely. It never occurred to anybody to deny that they were within 
their rights. We can hardly doubt that their expressions had a material 
effect in leading to the action of the American Government in preventing 
war between Great Britain and the United States and in making effective 
a rule of law which protects the rights of all neutrals. 

Any nation which adheres to the American Institute’s declaration of 
the rights and duties of nations rests under a duty, whenever the law 
which declares and protects those rights is clearly violated or threatened, 
to follow some such course as these continental nations followed in the 
Trent case. This is not a duty created by law or by treaty. There is no 
legal obligation, but there is a moral obligation, supported by en- 
lightened self-interest, such as urges every member of a civil community 


who is worthy of respect to give his voice, his influence, his example, 
towards the preservation of the law through which alone the community 
can continue to exist. If the nations really wish to have peace and order 
maintained by law they must take an interest in having the law ob- 
served. They must really mean it, and act accordingly. 

Furthermore the declaration of the Institute asserts the subordination 
of nations to the obligations of morality. It denies that any aggregation 
of human beings in any state, under any form of government, can be 
superior to the duties of good faith, of justice, and of humanity. I shall 
not discuss that. No democracy, no republic, no form of government 
based upon the rights of men, can continue to live in a world which 
rejects that view. This republic cannot continue to live in a world 
which rejects that view. 

It is to be observed that this declaration, in which representatives of 
all the American countries unite, asserts for all the world as a matter of 
general public right the same principles which, somewhat more narrowly 
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and upon a different ground, the famous declaration of President Monroe 
asserted in respect of the American Republics. The message of Monroe 
affirmed in effect that all the American states were to be regarded as 
members of the community of nations; that they were entitled to live, 
to be independent, to be treated as equals, and to be free from oppression 
by other Powers. He gave notice that the attempt by any European 
Power to override these rights of the American states would be regarded 
as unfriendly to the United States because it would be dangerous to the 
peace and safety of the United States. 

As we turn from the narrow limits of the Monroe Doctrine to the 
broader field of universal international right set forth in the declaration 
of the Institute, with the terrible lesson of the great war in our minds, 
we may well assert that the repudiation of these principles, the violation 
of these rules anywhere within the confines of civilization, is dangerous 
to the peace and safety of the whole community of nations. To the 
efforts of the community of nations towards defending its peace and 
safety against the destruction of the fundamental bases of its public 
right, the often quoted words of Mr. Calhoun regarding the Monroe 
Doctrine are applicable. He said, in the Senate, in 1848: 

Whether you will resist or not, and the measure of your resistance— 
whether it shall be by negotiation, remonstrance, or some interme- 
diate measure, or by a resort to arms; all this must be determined and 
decided on the merits of the question itself. This is the only wise 
course. * * * There are cases of interposition where I would resort 
to the hazard of war with all its calamities. 


Whether the United States will soon have occasion or will long have 
the ability or the will to maintain the Monroe Doctrine lies in the un- 
certain future. Whether it will be necessary for her to act in defense of 
the doctrine or abandon it may well be determined by the issue of the 
present war. Whether when the occasion comes she will prove to have 
the ability and the will, to maintain the doctrine depends upon the 
spirit of her people, their capacity for patriotic sacrifice, the foresight 
and character of those to whose initiative in foreign affairs the interests 
of the people are entrusted. 

Whether the broader doctrine affirmed by the American Institute of 
International Law is to be made effective for the protection of justice 
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and liberty throughout the world depends upon whether the vision of 
the nations shall have been so clarified by the terrible lessons of these 
years that they can rise above small struggles for advantage in inter- 
national affairs, and realize that correlative to each nation’s individual 
right is that nation’s duty to insist upon the observance of the prin- 
ciples of public right throughout the community of nations. 

Exinu Roor. 


THE NEGOTIATIONS BETWEEN JAPAN AND CHINA IN 1915 


One of the most far reaching events which may be said to have sprung 
indirectly from the European War, is the readjustment of the relations 
between Japan and China. The exact nature of this readjustment is 
but dimly understood in the United States, and its ultimate effects 
upon which is commonly called the Far Eastern Question, can be but 
vaguely foreseen at the present time. But the world will not fail to 
realize that these effects will be momentous. For this reason it is timely 
to trace the history of the ‘‘ Japanese demands” upon China, to study 
the negotiations that followed and their results as embodied in the new 
treaties between the two Powers. 

In attempting an impartial statement regarding this negotiation, it is 
impossible not to take cognizance of the fact that the demands of Japan 
for a radical modification of her treaty relations with China, followed 
within six months after the outbreak of the European War, and at a 
time when Japan’s ally, Great Britain, was engrossed in that war, and 
unable to give close attention to Far Eastern matters. Under the terms 
of the Anglo-Japanese Alliance signed August 12, 1905, as modified 
July 13, 1911, the two governments are mutually bound to “the preser- 
vation of the common interests of all Powers in China by insuring the 
independence and integrity of the Chinese Empire, and the principle of 
equal opportunities for the commerce and industry of all nations in 
China.” To what extent, if at all, that agreement may have to be dis- 
regarded in the new treaties, is a question certain to be raised when 
the European War shall have come to an end. 

In the meanwhile, all the documents in relation to the negotiations 
justify the statement that the treaties were forced upon China against 
her protest and resistance; that they were accompanied by the dispatch 
of Japanese troops to strategic points in China, and the announcement 
that they would not be withdrawn until the negotiations were concluded; 
and that the demands, so far as they were acquiesced in, were accepted 
under duress. As originally presented, these demands would have es- 
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tablished Japanese hegemony in the Far East. To what extent this 
situation has actually been brought about, can only be determined by 
future events. 

In examining diplomatic negotiations between governments, espe- 
cially in so complicated a case as those between Japan and China, it is 
important that the point of view of each shall be fully and fairly pre- 
sented, so far as official statements make it possible to do so. The 
assertions, denials and counter assertions have been so many in this 
instance, that it seems proper to devote the necessary space to the 
statements of both nations. 

The original Japanese demands were handed to the President of the 
Chinese Republic, Yuan-Shih-Kai, on January 18, 1915, by Mr. Eki 
Hioki, the Japanese Minister at Peking. This course was regarded by 
the Chinese Foreign Office as a departure from the ordinary methods 
of diplomatic negotiation; but the government waiving the informality, 
there ensued a series of conferences which continued from February 2 
to April 7, twenty-four conferences being held. ‘‘Throughout this 
whole period the Chinese Government steadfastly strove to arrive at 
an amicable settlement and made every concession possible,” says the 
official Chinese statement. 

Of the twenty-one demands originally submitted by Japan, China 
agreed to fifteen, some in principle and some textually, six being initialed 
by both parties. 

On April 18, the conferences were summarily suspended by Japan, 
whose Minister at Peking submitted a revised series of demands on 
April 26, whereupon the conferences were resumed and continued until 
May 7. On the latter date the Japanese Minister presented an ulti- 
matum, accompanying a revised series of demands, seven in number, 
we use the Chinese translation: 


which concluded as follows 

The Imperial Government hereby again offer their advice and hope 
that the Chinese Government, upon this advice, will give a satisfactory 
reply by six o’clock p. m. on the ninth day of May. It is hereby declared 
that if no satisfactory reply is received before or at the specified time 
the Imperial Government will take such steps as they may deem neces- 
sary. 

This ultimatum resulted in a prompt acceptance of the Japanese 
demands as finally revised, and the ratification of two treaties, under 
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date of May 25, 1915. These treaties are printed in the Supplement 
to this JourNaAL for January, 1915, and need not here be repeated. 
Shortly afterwards the Chinese Government made public what was 
called a ‘‘frank and plain statement” of the facts connected with the 
negotiations that had been thus abruptly terminated. Statements were 
likewise issued by Count Okuma, the Premier of Japan, and there were 
several interpellations in the Japanese Diet, to which Baron Kato, the 
Foreign Secretary, made reply. These documents and speeches are our 
main sources of information. 

A full understanding of the purpose and the results of this protracted 
negotiation and these repeated modifications of the Japanese demands, 
can only be had by examining them together, and in connection with 
the treaties which followed. They should also be studied in connection 
with Baron Kato’s instructions to Mr. Hioki, dated December 3, 1914, 
which we find in The Far Eastern Review for June, 1915: 


In order to provide for the readjustment of affairs consequent on the 
Japan-German War and for the purpose of ensuring a lasting peace in 
the Far East by strengthening the position of the Empire, the Imperial 
Government have resolved to approach the Chinese Government with 
a view to conclude treaties and agreements mainly along the lines laid 
down in the first four Groups of the appended proposals. * * * 

Believing it absolutely essential, for strengthening Japan’s position in 
Eastern Asia as well as for preservation of the general interests of that 
region, to secure China’s adherence to the foregoing proposals, the 
Imperial Government are determined to attain this end by all means 
within their power. You are, therefore, requested to use your best en- 
deavor in the conduct of the negotiations, which are hereby placed in 
your hands. 

As regards the proposals contained in the Fifth Group, they are 
presented as the wishes of the Imperial Government. The matters 
which are dealt with under this category are entirely different in char- 
acter from those included in the first four Groups. An adjustment, 
at this time, of these matters, some of which have been pending between 
the two countries, being nevertheless highly desirable for the advance- 
ment of the friendly relations between Japan and China as well as for 
safeguarding their common interests, you are also requested to exercise 
your best efforts to have our wishes carried out. 

It is very likely that in the course of these negotiations the Chinese 
Government will desire to find out the attitude of the Imperial Govern- 
ment on the question of the disposition of the leased territory of Kiao- 
chow Bay. If the Chinese Government will accept our proposals as 
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above stated, the Imperial Government may, with due regard to the 
principle of China’s territorial integrity and in the interest of the friend- 
ship of the two countries, well consider the question with a view to 
restoring the said territory to China, in the event of Japan’s being given 
free hand in the disposition thereof as the result of the coming peace 
conference between Japan and Germany. As, however, it will be neces- 
sary in restoring the said territory to China, to lay certain conditions 
such as the opening of the territory for foreign trade, establishment of 
a Japanese settlement, ete., you will ask for further instructions when 
you propose to declare to the Chinese Government the willingness of 
the Imperial Government to consider the question. 


The original Japanese demands were arranged in five groups, covering 
related subjects. The first group dealt with the Province of Shantung, 
in which is situated the German fortress of Kiaochow, attacked and 
reduced by Japan in the earlier months of the European War. Its four 
clauses read as follows, attention being particularly called to the pre- 
amble: 

Group ONE 


The Governments of Japan and China being desirous of maintaining the 
peace of Eastern Asia and of further strengthening the friendly 
relations existing between the two neighboring nations, agree to 
the following articles: 

1. The Chinese Government agrees that when the Japanese Govern- 
ment hereafter approaches the German Government for the 
transfer of all rights and privileges of whatsoever nature en- 
joyed by Germany in the Province of Shantung, whether secured 
by treaty or in any other manner, China shall give her full 
assent thereto. 

2. The Chinese Government agrees that within the Province of Shantung 
and along its sea border, no territory or island or land of any 
name or nature shall be ceded or leased to any third Power. 

3. The Chinese Government consents to Japan building a railway from 
Chefoo or Lungkow to join the Kiaochow-Tsinanfa Railway. 

4. The Chinese Government agrees that for the sake of trade and for 
the residence of foreigners certain important places shall be 
speedily opened in the Province of Shantung as treaty ports, 
such necessary places to be jointly decided upon by the two 
governments by separate agreement. 


At first the Chinese representatives maintained in the Conference 
that the subject of the first article related to the post bellum settlement, 
and should be left open for discussion by all parties interested in the 
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European Peace Conference. They also desired an agreement that 
Japan would ultimately restore the leased territory of Kiaochow to 


China, and an agreement to indemnify China for the losses arising out 
of the Japanese military operations in and about the leased territory. 
These propositions were not accepted. As to Article 3, a slight change 
was made to the effect that China secured the privilege of building the 
railroad from Chefoo or Lungkow, provided she first approached Jap- 
anese capitalists to negotiate a loan. 

In the ‘‘revised”’ draft of Japan’s demands, presented April 26, 1915, 


the first group read as follows: 


Article 1. The Chinese Government engages to give full assent to all 
matters upon which the Japanese Government may hereafter agree 
with the German Government, relating to the disposition of all rights, 
interests and concessions, which Germany, by virtue of treaties or other- 
wise, possesses in relation to the Province of Shantung. 

Article 2. (Changed into an exchange of notes.) 

The Chinese Government declares that within the Province of Shan- 
tung and along its coast no territory or island will be ceded or leased 
to any Power under any pretext. 

Article 3. The Chinese Government consents that as regards the rail- 
way to be built by China herself from Chefoo or Lungkow to connect 
with the Kiaochow-Tsinanfu Railway, if Germany is willing to abandon 
the privilege of financing the Chefoo-Weihsien line, China will approach 
Japanese capitalists to negotiate for a loan. 

Article 4. The Chinese Government engages, in the interest of trade 
and for the residence of foreigners, to open by China herself as soon as 
possible certain suitable places in the Province of Shantung as com- 
mercial ports. 

(Supplementary exchange of notes.) 

The places which ought to be opened are to be chosen, and the regu- 
lations are to be drafted, by the Chinese Government, but the Japanese 
Minister must be consulted before making a decision. 


These revised demands were finally all accepted by China, and ac- 
cordingly an explanatory note of the Japanese Minister dated May 7, 
declared: “‘If the Chinese government accept all the articles as de- 
manded in the ultimatum, the offer of Japan to restore Kiaochow to 
China made April 26, will still hold good.” 

The second group of demands related to South Manchuria and Eastern 
Inner Mongolia, and, with the preamble, read as follows: 
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Group Two 


The Chinese Government has always acknowledged the specially favor- 
able position enjoyed by Japan in South Manchuria and Eastern 
Inner Mongolia, and Japan therefore demands: 

1. That the term of lease of Port Arthur and Dalny and the term of 
lease of the South Manchuria and Antung-Mukden Railways 
be extended to the period of 99 years. 

2. That Japanese subjects in South Manchuria and Eastern Inner 
Mongolia in erecting buildings for the purpose of trade and 
manufacture or for farming shall have the right to lease or own 
land so required. 

3. That Japanese subjects shall be free to reside and travel in South 
Manchuria and Eastern Inner Mongolia and to engage in busi- 
ness and in manufacture of any kind whatsoever. 

4. That Japanese subjects be granted the right of opening all mines 
in South Manchuria and Eastern Inner Mongolia, such mining 
places to be jointly decided upon by the two governments. 

5. That in respect of the two following subjects mentioned herein 
below the Japanese Government’s consent shall be first obtained 
before action shall be taken: 

(a) Whenever permission is granted to the subject of a 
third Power to build a railway or make a loan 
with a third Power for the purpose of building a 
railway in South Manchuria and Eastern Inner 
Mongolia. 

(b) Whenever a loan is to be made with a third Power 
pledging the local taxes of South Manchuria and 
Eastern Inner Mongolia as security. 

6. That if the Chinese Government in South Manchuria or Eastern 
Inner Mongolia employs advisers or instructors for political, 
financial, or military purposes the Japanese shall first be con- 
sulted. 

7. That the control and administration of the Kirin-Changchun Railway 
shall be handed over to the Japanese Government to take effect 
on the signing of this agreement, the term to last for 99 years. 


As presented in the “revised” form, Group Two read as follows: 


Article 1. The two contracting Powers mutually agree that the term 
of lease of Port Arthur and Dalny and the terms of the South Manchuria 
Railway and the Antung-Mukden Railway, shall be extended to 99 
years. 

(Supplementary exchange of notes.) 

The term of lease of Port Arthur and Dalny shall expire in the 86th 
year of the Republic, or 1997. The date for restoring the South Man- 
churian Railway to China shall fall due in the 91st year of the Republic, 
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or 2002. Article 12 in the original South Manchurian Railway Agree- 
ment that it may be redeemed by China after 36 years after the traffic 
is opened is hereby cancelled. The term of the Antung-Mukden Railway 
shall expire in the 96th year of the Republic, or 2007. 

Article 2. Japanese subjects in South Manchuria may lease or pur- 
chase the necessary land for erecting suitable buildings for trade and 
manufacture or for prosecuting agricultural enterprises. 

Article 3. Japanese subjects shall be free to reside and travel in South 
Manchuria and to engage in business and manufacture of any kind 
whatsoever. 

Article 3a. The Japanese subjects referred to in the preceding two 
articles, besides being required to register with the local authorities 
pass-ports which they must procure under the existing regulations, shall 
also submit to police laws and ordinances and tax regulations, which 
are approved by the Japanese consul. Civil and criminal cases in which 
the defendants are Japanese shall be tried and adjudicated by the 
Japanese consul; those in which the defendants are Chinese shall be 
tried and adjudicated by Chinese authorities. In either case an officer 
‘an be deputed to the court to attend the proceedings. But mixed civil 
cases between Chinese and Japanese relating to land shall be tried and 
adjudicated by delegates of both nations conjointly in accordance with 
Chinese law and local usage. When the judicial system in the said 
region is completely reformed, all. civil and criminal cases concerning 
Japanese subjects shall be tried entirely by Chinese law courts. 

Article 4. (Changed to an exchange of notes.) 

The Chinese Government agrees that Japanese subjects shall be per- 
mitted forthwith to investigate, select, and then prospect for and open 
mines at the following places in South Manchuria, apart from those 
mining areas in which mines are being prospected for or worked; until 
the Mining Ordinance is definitely settled methods at present in force 
shall be followed. [Places omitted.] 

Article 5. (Changed to an exchange of notes.) 

The Chinese Government declares that China will hereafter provide 
funds for building railways in South Manchuria; if foreign capital is 
required, the Chinese Government agrees to negotiate for the loan with 
Japanese capitalists first. 

Article 5a. (Changed to an exchange of notes.) 

The Chinese Government agrees that hereafter, when a foreign loan 
is to be made on the security of the taxes of South Manchuria (not in- 
cluding customs and salt revenue on the security of which loans have 
already been made by the Central Government), it will negotiate for 
the loan with Japanese capitalists first. 

Article 6. (Changed to an exchange of notes.) 

The Chinese Government declares that hereafter if foreign advisers 
or instructors on political, financial, military or police matters, are to 
be employed in South Manchuria, Japanese will be employed first. 
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Article 7. The Chinese Government agrees speedily to make a funda- 
mental revision of the Kirin-Changchun Railway Loan Agreement, 
taking as a standard the provisions in railway loan agreement made here- 
tofore between China and foreign financiers. If, in future, more ad- 
vantageous terms than those in existing railway loan agreements are 
granted to foreign financiers, in connection with railway loans, the 
above agreement shall again be revised in accordance with Japan’s 
wishes. 

Chinese counter-proposal to Article 7. 

All existing treaties between China and Japan relating to Manchuria 
shall, except where otherwise provided for by this convention, remain 
in force. 

Matters Reiating to Eastern Inner Mongolia 


1. The Chinese Government agrees that hereafter when a foreign 
loan is to be made on the security of the taxes of Eastern Inner Mongolia, 
China must negotiate with the Japanese Government first. 

2. The Chinese Government agrees that China will herself provide 
funds for building the railways in Eastern Inner Mongolia; if foreign 
capital is required, she must negotiate with Japanese Government first. 

3. The Chinese Government agrees, in the interest of trade and for 
the residence of foreigners, to open by China herself, as soon as possible, 
certain suitable places in Eastern Inner Mongolia as commercial ports. 
The places which ought to be opened are to be chosen, and the regula- 
tions are to be drafted, by the Chinese Government, but the Japanese 
Minister must be consulted before making a decision. 

4. In the event of Japanese and Chinese desiring jointly to undertake 
agricultural enterprises and industries incidental thereto, the Chinese 
Government shall give its permission. 


Japan obtained all of these demands substantially in the revised form; 
and the official Chinese statement makes the following comment thereon: 


Owing to the bitter experiences which China sustained in the past in 
connection with the leased portions of her territory, it has become her 
settled policy not to grant further leases or to extend the term of those 
now in existence. Therefore it was a significant evidence of China’s 
desire to meet Japan’s wishes when she agreed to this exceptional de- 
parture from her settled policy.' 


' The terms of the leases of the Chinese ports, prior to the new treaties, were as 
follows: 
....-99 years. 
. .25 years. 
.99 years. 
Kowloon extension .......99 years. 
Weihaiwei so long as Port Arthur is leased to Russia. 


L] 
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The Third Group of demands related to the Hanyehping Company, 
which comprises the Hanyang iron works, the Pinghsiang coal mines and 
the Tayeh ore mines. This great industrial enterprise, largely financed 
at its start by German capital,—an indebtedness subsequently repaid 


by the Chinese Government,—has been continuously in financial diffi- 


culties. In 1902, a contract was entered into between the company 
and the Japanese Imperial Steel Foundry, whereby the latter was to 
be supplied with iron ore from Tayeh for fifteen years. Later, debts 
were contracted with the Yokohama Specie Bank, and other debts with 
other Japanese concerns in 1912, and increased to $15,000,000 in 1913, 
when the Japanese secured the right to appoint advisers and other offi- 
cials. The shareholders have been seeking to extricate this great con- 
cern from its Japanese control, by borrowing money elsewhere, but 
without success. The far reaching demands of Japan with reference to 


this company constituted Group Three, as follows: 


Group THREE 


The Governments of Japan and China, seeing that Japanese financiers 
and the Hanyehping Company have close relations with each other 
at present, and also desiring that the common interests of the two 
nations shall be advanced, agree to the following articles: 

(a) The two contracting Powers mutually agree’ that when the op- 
portune moment arrives the Hanyehping Company shall 
be made a joint concern of the two nations and they further 
agree that without the previous consent of Japan, China 
shall not by her own act dispose of the rights and property 
of whatsoever nature of the Hanyehping Company, nor 
cause the said company to dispose freely of the same. 

(b) The Chinese Government agrees that all mines in the neighbor- 
hood of those owned by the Hanyehping Company shall 
not be permitted, without the consent of the said company, 
to be worked by other persons outside of the said company, 
and further agrees that if it is desired to carry out any 
undertaking which it is apprehended may directly or in- 
directly affect the interests of the said company the con- 
sent of the said company shall first be obtained. 


The official statement of the Chinese Government says that the 
government could not agree to the provisions of Group Three. It adds 
that there were six of the twenty-one original demands in the same 
category; that they were not proper subjects for international negotia- 
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tion, “conflicting as they did with the sovereign rights of China, the 
treaty rights of other Powers, and the principle of equal opportunity,”’ 
and it adds that “the second article of the Hanyehping articles in the 
original Third Group in particular seriously affected the principle of 
equal opportunity.” 

The “revised” Japanese draft of Group Three, reads as follows: 

The relations between Japan and the Hanyehping Company being 
very intimate, if the interested party of the said company comes to an 
agreement with the Japanese capitalists for coéperation, the Chinese 
Government shall forthwith give its consent thereto. The Chinese 
Government further agrees that, without the consent of the Japanese 
capitalists, China will not convert the company into a state enterprise, 
nor confiscate it, nor cause it to borrow and use foreign capital other 
than Japanese. 

The following is the official Chinese statement upon the revised 
Hanyehping demand: 

As regards the Hanyehping demand, the Chinese Government ac- 
cepted the draft made by the Japanese Government, embodying an 
engagement by the Chinese Government not to convert the company 
into a state-owned concern, nor to confiscate it, nor to force it to borrow 
foreign capital other than Japanese. 


The Fourth Group contained a single article, as follows: 


Group Four 
The Japanese Government and the Chinese Government with the object 
of effectively protecting the territorial integrity of China agree to 
the following special article: 
The Chinese Government agrees that no island, port or harbor along 
the coast shall be ceded or leased to any third Power. 


As modified in the ‘‘revised”’ draft, this article reads as follows: 


China to give a pronouncement by herself in accordance with the 
following principle: 

No bay, harbor, or island along the coast of China may be ceded or 
leased to any Power. 

Regarding this article, the official Chinese statement makes the 


following comment: 


As regards the single article of the Fourth Group, and the preamble 
thereto, the Chinese Government held that they were inconsistent with 


a 
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Chinese sovereignty. However, China, at this conference, expressed 
her readiness to meet the wishes of Japan so far as it was possible with- 
out infringing her sovereignty, and agreed to make a voluntary pro- 
nouncement that she would not alienate any portion of her coast line. 


The fifth and final Group contained the following seven demands, 


later described as ‘‘desires”’: 
Group FIvE 

. The Chinese Central Government shall employ influential Japanese 
as advisers in political, financial, and military affairs. 

. In the interior of China Japanese shall have the right to ownership 
of land for the building of Japanese hospitals, churches and 
schools. 

Since the Japanese Government and the Chinese Government have 
had many cases of dispute between the Japanese and Chinese 
police to settle—cases which cause no inconsiderable misunder- 
standing—it is for this reason necessary that the police depart- 
ments of important places (in China) shall be jointly adminis- 
tered (by Japanese and Chinese) or that the (Chinese) police 
department of these places shall employ numerous Japanese for 
the purpose of organizing and improving the Chinese Police 
Service. 

China shall purchase from Japan a fixed ratio of the quantity of 
munitions of war (say 50 per cent or more), or Japan shall 
establish in China a jointly worked arsenal, Japanese technical 
experts to be employed and Japanese material to be purchased. 

China agrees to grant to Japan the right of constructing a railway 
connecting Wuchang with Kiukiang and Nanchang. Also a 
line between Hanchang and Hangchow, and a line between 
Nanchang and Chaochow. 

China agrees that in the province of Fukien Japan shall have the 
right to work mines and build railways and to construct harbor 
works (including dockyard) and in case of employing foreign 
capital Japan shall be first consulted. 

China agrees that Japanese subjects shall have the right to propagate 
religious doctrines in China. 


As this Group Five of the demands (‘‘desires”’) of Japan has caused 
the chief discussion in regard to these negotiations, it is important to 
quote also the Chinese official statement on the subject: 


As regards the demands in the fifth group, they all infringe China’s 
sovereignty, the treaty rights of other Powers or the principle of equal 
opportunity. Although Japan did not indicate any difference between 
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this group and the preceding four in the list which she presented to 
China in respect of their character, the Chinese Government, in view 
of their palpably objectionable features, persuaded itself that these 
could not have been intended by Japan as anything other than Japan’s 
mere advice to China. Accordingly China has declared from the very 
beginning that while she entertains the most profound regard for Japan’s 
wishes, she was unable to admit that any of these matters could be 
made the subject of an understanding with Japan. Much as she desired 
to pay regard to Japan’s wishes, China cannot but respect her own sov- 
ereign rights and the existing treaties with other Powers. In order to 
be rid of the seed for future misunderstanding and to strengthen the 
basis of friendship, China was constrained to iterate the reasons for 
refusing to negotiate on any of the articles in the fifth group; yet in 
view of Japan’s wishes China has expressed her readiness to state that 
no foreign money was borrowed to construct harbor work in Fukien 
province. Thus it is clear that China went so far as to seek a solution 
for Japan of a question that really did not admit of negotiation. 


This entire group was in the end withdrawn from the negotiations, 
The following is a quotation 


“to be discussed separately in the future. 
from the text of the ultimatum bearing on Group Five: 


As regards the articles relating to the employment of advisers, the 
establishment of schools and hospitals, the supply of arms and am- 
munition and the establishment of arsenals and railway concessions in 
South China, in the revised proposals they were either proposed with 
the proviso that the consent of the Power concerned must be obtained, 
or they are merely to be recorded in the minutes in accordance with the 
statements of the Chinese delegates, and thus they are not in the least 
in conflict either with Chinese sovereignty or her treaties with the 
foreign Powers; yet the Chinese Government in their reply to the pro- 
posals, alleging that these proposals are incompatible with their sovereign 
rights and treaties with foreign Powers, defeat the expectations of the 
Imperial Government. However in spite of such attitude of the Chinese 
Government, the Imperial Government, though regretting to see that 
there is no room for further negotiations, yet warmly attached to the 
preservation of the peace of the Far East, is still hoping for a satisfactory 
settlement in order to avoid the disturbance of the relations. 

So in spite of the circumstances which admit no patience, they will 
reconsider the feelings of the government of her neighboring country 
and, with the exception of the article relating to Fukien which is to be 
the subject of an exchange of notes, as has already been agreed upon 
by the representatives of both nations, will undertake to detach the 
Group V from the present negotiations and discuss it separately in 
the future. 
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The same official statement of the Japanese Government concludes 


as follows: 


The Chinese Government refused all the proposals contained in 
Group V of the Japanese amended project, except that relating to 
Fukien. In this counterdraft the Chinese Government, still further 
in disregard of responsible statements made by their representatives 
at the conferences, revived in some cases articles which had already 
been withdrawn and in others made alterations in matters which were 
agreed to. Moreover, they make demands to which it is clearly im- 
possible for Japan to accede, such as those for the unconditional sur- 
render of Kiaochow and indemnification for losses incurred through 
the Japan-German War. Furthermore, the Chinese Government de- 
clare that their counterdraft formulates their final decision. Accordingly, 
so long as Japan refuses to accede to these demands whatever agreement 
may have been arrived at on other points must ultimately be abortive 
and the terms offered by China prove illusory. The Japanese Govern- 
ment deeply regret to perceive from the attitude of the Chinese Govern- 
ment that it is no longer any use to continue the present negotiations. 
Nevertheless, being desirous, with a view to the maintenance of peace 
in the Far East, to make every effort to bring the negotiations to a 
satisfactory conclusion and thus to avoid complications in the situation, 
the Japanese Government, taking fully into account the wishes of the 
Chinese Government, decided with great forbearance, to leave out of 
the present negotiations and reserve for future discussion all items 
specified in Group V of the amended draft, except that relating to 
Fukien, about which an agreement has been reached. The Japanese 
Government instructed their Minister at Peking on May 6th that, in 
conveying this decision to the Chinese Government, he should earnestly 
advise them to give due regard to Japan’s sentiment of accommodation 
and conciliation and express after careful consideration their assent 
without delay to the Japanese amended draft and at the same time 
announce that the Japanese Government expect from the Chinese 
Government a satisfactory response to this advice not later than six 
p. m. on 9th May. 


We conclude these extracts with the reply of the Chinese Government 
to the ultimatum of the Japanese Government, delivered to the Japanese 
Minister by the Minister of Foreign Affairs, on May 8, 1915. 


On the 7th of the month, at three o’clock p. m., the Chinese Govern- 
ment received an ultimatum from the Japanese Government together 
with an explanatory note of seven articles. The ultimatum concluded 
with the hope that the Chinese Government up to 6 o’clock p’ m., on 
the 9th of May, will give a satisfactory reply. If no satisfactory reply 
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is received before or at the designated time, the Japanese Government 
will take steps she may deem necessary. 

The Chinese Government, with a view to preserving the peace of the 
Far East, hereby accepts, with the exception of those five articles of 
Group V postponed for later negotiation, all the articles of Groups I, IT, 
III, and IV and the exchange of notes in connection with Fukien Province 
in Group V, as contained in the revised proposals presented on the 26th 
of April and in accordance with the explanatory note of seven articles 
accompanying the ultimatum of the Japanese Government, with the 
hope that thereby all the outstanding questions are settled, so that the 
cordial relationship between the two countries may be further consoli- 
dated. The Japanese Minister is hereby requested to appoint a day to 
call at the Ministry of Foreign Affairs to make the literary improvement 
of the text and sign the agreement as soon as possible. 


Chinese writers state that the demands contained in this Group, 
together with the second article of the Hanyehping (Group III) were 
not communicated to the other nations, and particularly to Japan’s 
Ally, Great Britain, at the time when the latter were officially notified 


that the negotiations were in progress. On May 22, Baron Kato, in 
reply to an interpellation in the Diet, stated that ‘‘an outline of the 
demands was given to Great Britain, Russia, France and the United 
States, but as the Fifth Group were ‘desires,’ they were not announced 
to the Powers at first. Subsequently they were communicated to these 
governments.” 

Some definite knowledge of the character of the original Japanese 
demands must have reached the Department of State of the United 
States, prior to the close of the negotiations on May 10. On May 11, 
the following identic communication was cabled to the Japanese and 


Chinese Governments: 


In view of the circumstances of the negotiations which have taken 
place and which are now pending between the Government of China 
and the Government of Japan and of the agreements which have been 
reached as a result thereof, the Government of the United States has 
the honor to notify the Government of the Chinese Republic that it 
cannot recognize any agreement or undertaking, which has been en- 
tered into or which may be entered into between the Governments of 
China and Japan impairing the treaty rights of the United States and 
its citizens in China, the political or territorial integrity of the Republic 
of China or the international policy relative to China commonly known 
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as the Open Door Policy. An identical note has been transmitted to 


the Japanese Government. 


It is for careful students of diplomacy and international law to de- 
termine whether or not the treaties and exchanges of notes involve any 
violations of these treaty rights, the political or territorial integrity of 
China or the Open Door Policy. We have included here all the printed 
documents which appear to be necessary for such a study. 

That the general tenor of the original Japanese demands upon China, 
in which we include Group Five, involved a violation of the Root- 
Takahira agreement of November 30, 1908, would appear to be the 
case, upon perusal of the five stipulations of this memorable exchange of 


notes; these stipulations were as follows: 


1. It is the wish of the two governments to encourage the free and 
peaceful development of their commerce on the Pacific Ocean. 

2. The policy of both governments, uninfluenced by any aggressive 
tendencies, is directed to the maintenance of the existing status quo in 
the region above mentioned, and to the defense of the principle of equal 
opportunity for commerce and industry in China. 

3. They are accordingly firmly resolved reciprocally to respect the 
territorial possessions belonging to each other in said region. 

4. They are also determined to preserve the common interests of all 
Powers in China by supporting by all pacific means at their disposal the 
independence and integrity of China and the principle of equal oppor- 
tunity for commerce and industry of all nations in that Empire. 

5. Should any event occur threatening the status quo as above de- 
scribed or the principle of equal opportunity as above defined, it remains 
for the two governments to communicate with each other in order to 
arrive at an understanding as to what measures they may consider it 
useful to take. 


In the meanwhile it may be added that the attitude of Japan, as 
revealed in the extracts above printed, was imperative throughout, 
while that of China revealed her realization of the helplessness of her 
position. It is safe to say that China would have consented to none of 
the Japanese demands, had she not felt powerless to refuse them. 

The future of China is dark, and the situation in the Far East is 
complicated by the uncertainties which surround that country. The 
unfortunate yielding of President Yuan Shih-Kai to the pressure upon 
him for the conversion of the Republic into an Empire, led to the rebel- 
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lion in Yunnan, to the reported vetoing of the whole scheme for an 
empire by Japan, Great Britain, and France, to the rescinding of all 
steps taken to inaugurate the Empire, and finally to the demand that 
the President resign. Thus at the moment of this writing, a state of 
uncertainty exists in China, the outcome of which cannot be foreseen, 


but may culminate at any moment. 
S. N. D. Norru. 


SOME QUESTIONS OF INTERNATIONAL LAW IN THE 
EUROPEAN WAR! 


xX 


TREATMENT OF ENEMY MERCHANT VESSELS IN BELLIGERENT PORTs AT 
THE OUTBREAK OF WAR 


The outbreak of the European War found hundreds of merchant 
vessels of belligerent nationality in enemy ports or on the high seas 
bound to or from such ports in ignorance of the existence of hostilities, 
having left their last port of departure before the outbreak of war. The 


short period antedating the outbreak of the war, during which hostili- 


ties may be said to have been imminent, and the suddenness with which 
the war burst out afforded little opportunity to such vessels to escape, 
and consequently large numbers were caught either in enemy ports or 
on the high seas proceeding innocently thereto or therefrom. 

The exact number of British, French, and Russian merchant vessels 
which were found in German ports on the outbreak of hostilities is not 
known, but it appears that the number was not inconsiderable. Ac- 
cording to a statement issued by the British Navy League on July 3, 
1915, 119 German, 20 Austrian, and 11 Turkish ships were detained in 
British ports after the outbreak of war, while 18 German and 3 Austrian 
ships were detained in Egyptian ports. In addition, 119 German, 7 
Austrian, and 5 Turkish ships were seized while entering British or 
colonial ports, or while on the high seas, making a total of 302 enemy 
vessels which were in the possession of the British Government at the 
time the Navy League report was published.” According to the old 

1 Continued from previous numbers of this JouRNAL. 

2 The figures given by the London Weekly Times were somewhat different. In its 
issue of Sept. 4, 1915, the Times stated that 225 enemy ships had been detained or 
captured at sea, aggregating a total of about 550,000 tons. According to the list pub- 
lished by officials of the Prize Court in September, 1915, there were 97 German prizes 
in the custody of the British Prize Court. Owing to the disappearance of the German 
navy and merchant marine from the ocean, few captures were made by Great Britain 
except during the early weeks of the war. 
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practice, all enemy merchant vessels found in port at the outbreak of 
war or captured on the high seas while proceeding to or from such ports 
whether ignorant of the outbreak of hostilities or not, were liable to 
capture as “droits of admiralty,’’ and in practice such vessels were 
usually condemned as good prize.* This liability to capture existed in 
fact long after the practice of appropriating enemy private property on 
land had generally been abandoned, and frequently embargoes on vessels 
in port were laid in anticipation of war, so that in the event of hostili- 
ties they might be confiscated.* But, says de Boeck, the practice of 
seizing without previous notice and on the very day of the declaration 
of war merchant ships and goods belonging to peaceable citizens who 


were carrying on their trade under the faith of treaties was too severe.° 


Bluntschli adds that ‘‘modern juridical sentiment revolted against the 
particularly brutal application of the old principle that a belligerent 
may lay his heavy hand upon enemy merchant ships and the cargoes 
which they carry.”’® Accordingly a new practice known as the indult or 
délai de faveur was introduced, by which enemy merchant vessels in 
ports at the outbreak of war were allowed a certain period to depart 
without molestation. This favor was first accorded in practice during 
the Crimean War, when the Porte granted to Russian vessels in Otto- 
man ports the privilege of departing within a fixed period. France and 
Great Britain followed the action of the Porte and allowed Russian 
ships of commerce in their ports at the outbreak of the war six weeks to 
load their cargoes and depart. Moreover, Russian merchant ships which 
had left their port of departure before the outbreak of war were allowed 


3 “Tt was the general usage of Europe,”’ says Merlin in the beginning of the nine- 
teenth century, ‘that whenever one Power declared war against another he seized 
instantly all ships belonging to the enemy ocr his subjects, which were found in his 
ports.”” Cited by Pistoye et Dunerdy, Traité des Prises Maritimes, T. I, p. 122. 
Concerning the old practice see also de Boeck, de la Proprieté Privée Enemie sous 
Pavillon Enemie, sec. 234; Dupuis, Le Droit de la Guerre Maritime d’aprés les Con- 
férences de la Haye et de Londres, p. 163; Scott, Status of Enemy Merchant Ships, 
American Journal of International Law, Vol. 11, pp. 260-261. 

4 Westlake, /nternational Law, pt. II, p. 42; and Moore, Digest of International Law, 
Vol. VII, sec. 1196. 

5 Op. cit., sec. 234. For the same view see Bonfils, Droit International Public, sec. 
1399. 

6 Droit International Codifié, Trans. by Lardy, Art. 669. 
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to enter the ports of Great Britain and France, discharge their cargoes, 
reload, and to depart without molestation.’ Russia accorded a similar 
délai to British and French ships.® In the war of 1866 Prussia allowed a 
délai of six weeks to Austrian ships in Prussian ports, and to those 
proceeding to Prussian ports in ignorance of the war, but it was con- 
ditioned on reciprocity of treatment by Austria. At the outbreak of the 
Franco-German War of 1870-71, France gave German merchant vessels 
a period of thirty days in which to depart, and allowed those which 
entered a French port after the declaration of war in ignorance of the 
existence of hostilities a similar privilege. The King of Prussia on 
January 19, 1871, revoked the ordinance of July 18, 1870, which exempted 
French merchant vessels from capture, but with the stipulation that it 
was not to take effect until February 10th following.’ During the Russo- 
Turkish War of 1877-78 délais were accorded by both belligerents, and 
at the outbreak of the war between Greece and Turkey in 1897 the Sultan 
allowed a period of fifteen days during which Greek merchant vessels 


might depart from Ottoman ports. 

Upon the outbreak of the war between Spain and the United States 
in 1898 the Spanish Government accorded a délai of five days to Ameri- 
can ships in Spanish ports to depart, but did not expressly prohibit their 


subsequent capture on the high seas, nor did it provide for the entrance 
and departure of American ships which had sailed for Spanish ports 
before the war. The American Government granted a délai of thirty 
days (from April 21 to May 21) to Spanish vessels in American ports. 
The American proclamation further exempted Spanish vessels which 
prior to April 21 (the date of the beginning of actual hostilities) had 
sailed from a foreign port bound for a port in the United States, and 
allowed these to enter such port, discharge their cargoes, and depart 
without molestation. Underan interpretation by the Supreme Court this 
liberal privilege was extended to cover the case of a Spanish merchant 
vessel which had sailed from an American port before the beginning of 
hostilities..° During the Russo-Japanese War, the Japanese Govern- 

7 See the texts of the French decree and the British Order in Council, in Inter- 
national Law Situations, 1906, pp. 48-49. 

8 Jbid., Bonfils, sec. 1399. 


9 Bonfils, sec. 1399. 
1 The Buena Ventura, 175 U. S. 388. The American proclamation, however, ex- 
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ment granted a délai of seven days to Russian vessels in Japanese ports, 
and accorded to Russian vessels which had sailed for a Japanese port 
before the outbreak of the war the right to enter, discharge their 
cargoes, and depart. But the Russian Government accorded a délai 
of only forty-eight hours to Japanese vessels in Russian ports, 
and granted no privilege of entrance and departure to Japanese ves- 
sels which had sailed for Russian ports before the beginning of 
hostilities. 

Thus it will be seen that during the more important wars since 1854 in 
which the belligerents were maritime Powers, enemy ships in belligerent 
ports had been allowed a certain period to depart, and in most of them, 
enemy ships encountered on the high seas bound to or from such ports 
in ignorance of hostilities had been allowed to enter, discharze their 
cargoes, and depart freely. As to the exten of the délai accorded, how- 
ever, there was no uniform practice, an-! ia some instances, as that of 
Russia in 1904, the period was muc ii restricted. Moreover, the privilege 
thus accorded was considered as an act of grace and not a right, and each 
belligerent remained free to grant the favor or withhold it at pleasure 
and, if ii was granted, to limit and restrict it under such conditions as it 
saw fit. 

The desirability of a general, if not an obligatory, rule governing the 


practice was felt by many publicists, and at the Second Hague Confer- 
ence of 1907 the matter was the subject of lengthy discussion. Proposed 


rules were submitted to the conference by the delegations of Russia, The 
Netherlands, France, Sweden, and Great Britain, and views were ex- 
pressed by the delegates of various other governments.'! There was a 
general agreement that a reasonable period should be allowed vessels 
in enemy ports to depart freely and that those met on the high seas una- 
ware of the existence of war should be allowed to enter, discharge their 
cargoes, and depart, without molestation, but it was not thought de- 


pressly withheld the favor thus granted, to Spanish ships having on board enemy 
military or naval officers, contraband goods, dispatches from or to the Spanish Gov- 
ernment, or coal, except such as might be necessary for the voyage. See the cases of 
the Panama, 175 U.S. 535, and the Pedro, 75 U.S. 354. Cf. Benton, International 
Law and Diplomacy of the Spanish American War, pp. 130 ff. and 166 ff. 

‘t For an analysis of the several proposals submitted, see Higgins, The Two Hague 
Peace Conferences, p. 302, and International Law Situations, 1910, pp. 68-70. 
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sirable to prescribe a fixed rule as to the duration of the délai to he ac- 
corded, for, as Wehberg remarks,'? the speed with which loading or 
unloading is carried out differs greatly in various ports, and, besides, it 
may be necessary for one vessel having a larger voyage before it, to lay 
in a special store of victuals, thus requiring a longer period, while another 
may be able to load and get away in a much shorter time. Concerning 
the question as to whether the privilege should be regarded as a right or a 
favor, there was a difference of opinion. A majority of the delegates, 
among them those of the United States, Germany, and Russia, felt that 
the privilege had been so long and generally observed that it had acquired 
sufficient international force to be treated as an obligation rather than 
an act of grace, but to this view the delegates of Argentina, France, 
Japan, and especially those of Great Britain were opposed. Each bellig- 
erent, according to their view, should be left at liberty to act as its own 


national interests might require. On account of this opposition, the 


final agreement of the conference was a compromise which on some 


points represents reaction rather than progress, and secures to com- 
merce a less favorable position than it enjoyed before. The results of the 
discussion were embodied in a separate convention (VI) signed Octo- 
ber 18, 1907, the more important articles of which are the following: 


ARTICLE 1 


When a merchant ship belonging to one of the belligerent Powers is at the com- 
mencement of hostilities in an enemy port, it is desirable that it should be allowed to 
depart freely, either immediately, or after a reasonable number of days of grace, and 
to proceed, after being furnished with a pass, direct to its port of destination, or any 


other port indicated. 
The same rule should apply in the case of a ship which has left its last port of de- 
parture before the commencement of the war and entered a port belonging to the 


enemy while still ignorant that hostilities had broken out. 


ARTICLE 2 


A merchant ship unable, owing to circumstances of force majeure, to leave the 
enemy port within the period contemplated in the above article, or which was not 


allowed to leave, can not be confiscated. 
The belligerent may only detain it, without payment of compensation but subject 
to the obligation of restoring it after the war, or requisition it on payment of com- 


pensation. 
12 Capture in War on Land and Sea, p. 55. 
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ARTICLE 3 


Enemy merchant ships which left their last port of departure before the commence- 
ment of war, and are encountered on the high seas while still ignorant of the out- 
break of hostilities can not be confiscated. They are only liable to detention on the 
understanding that they shall be restored after the war without compensation, or 
to be requisitioned, or even destroyed, on payment of compensation, but in such 
cases provision must be made for the safety of the persons on board as well as the 
security of the ship’s papers. 

After touching at a port in their own country or at a neutral port, these ships are 
subject to the laws and customs of maritime war. 


ARTICLE 4 


Enemy cargo on board the vessels referred to in Articles 1 and 2 is likewise liable 
to be detained and restored after the termination of the war without payment of 
compensation, or to be requisitioned on payment of compensation, with or without 


the ship. 
The same rule applies in the case of cargo on board the vessels referred to in Ar- 


ticle 3. 


Article 5 provides that the convention shall not apply to merchant 
ships whose construction shows that they are intended for conversion 
into war ships,'* and Article 6 stipulates that the convention shall not 


3 This article was inserted at the instance of the British delegate, Lord Reay. It 
was evidently aimed at subsidized steamers constructed according to special designs 
which make them easily convertible into cruisers, and in pursuance of an arrange- 
ment between the subsidizing government and the owner. The article was opposed 
by the German delegate, Herr Kriege, who contended that there were no steamships 
which were not capable of being converted into war vessels or which could not be 
used for mine laying or other subsidiary naval operations. The proposed article 
might therefore be so interpreted as to exclude from the benefit of the délai de faveur 
all ships except sail boats. Actes et Documents, p. 1033. Compare also Wehberg, 
Capture in War on Land and Sea (Trans. by Robertson) p. 59, who observes that 
“every steamer of high speed can also be employed as an auxiliary cruiser, and every 
vessel, at any rate, in mine-laying. In any case precisely the most valuable vessels, 
which are often the pride of the whole communities—one has only to think of the 
splendid four-screw steamer, Lusitania, of the Cunard Line—are thereby exposed to 
the whole barbarity of the law of prize. Holland and Austria endeavored in vain to 
bring about a compromise by which all ships which had been granted time to clear 
might not again be used by their native country for war purposes. 

“The extent, however, to which views differ as to whether a ship is to be regarded 
as an auxiliary cruiser or not is shown by the fact that England then declared that it 
had only five merchant ships which were intended beforehand for fighting purposes. 
On the other hand, the latest ‘ Naval Almanac’ gives a total of 27 such English auxil- 
iaries for the end of 1908.” 

Compare also Hall (International Law, 5th ed., p. 616), who remarks that while 
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apply except between the contracting powers and then only if all the 
belligerents are parties. 

The purpose of the convention as declared in the preamble was to 
“insure the security of international commerce against the surprises of 
war’”’ and to ‘protect as far as possible operations undertaken in good 
faith and in process of being carried out’ before the outbreak of hostil- 
ities.” 

As finally adopted, the convention imposes no obligation upon bellig- 
erents to allow délais de faveur, but merely affirms the desirability thereof. 
They are therefore free, as before, to accord or withhold the privilege, 
and if it is denied there is no legal ground for complaint. But under 
ordinary conditions a regard for national interests is likely to insure the 
granting of it and at the outbreak of the present war it was generally 
offered upon condition of reciprocity. 

The most important change in the old practice as introduced by the 
convention is the abolition of the right of confiscation of both ships and 
their cargoes, and the substitution of detention with the obligation of 
restoration at the close of the war. But both ships and cargoes may be 
requisitioned or destroyed upon payment of compensation, provided 
that in case of destruction adequate provision is made for the safety of 
all persons on board. Furthermore, the convention exempts from cap- 
ture during the course of their return voyage ships allowed to depart, 
and also those having sailed from their last port of departure before the 
outbreak of war and which are encountered at sea while the master is 
still ignorant of the existence of a state of hostilities—an immunity not 
always allowed in the past. The American delegation objected to the 
form of the latter immunity because it was conditioned upon the ig- 
norance of hostilities on the part of the master—a condition which was 
declared to be no part of the existing practice and which largely neu- 
tralized the apparent benefits of the convention. For this and other 


reasons which put commerce in a less favorable situation than before, the 


experts are perfectly able to distinguish vessels built primarily for warlike use, it is 
otherwise with many vessels intended primarily for commerce. ‘ Mail steamers of 
large size are fitted by their strength and build to receive without much special 
adaptation, one or two guns of sufficient calibre to render the ships carrying them 


dangerous cruisers against merchantmen.”’ 
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American delegation refused to sign the convention, and recommended 
that it be not ratified by the Government of the United States.!* 
Among the belligerents in the present war, Bulgaria, Italy, Montene- 
gro, Serbia, and Turkey have not ratified the convention, or any part 
of it. In accordance with Article 6, therefore, its terms are not legally 
binding on any one of the belligerents. Germany and Russia reserved 
their ratification of Article 3 and paragraph 2 of Article 4, which sub- 
stitute detention in the place of confiscation in respect to vessels (and 
their cargoes) encountered on the high seas in ignorance of hostilities. 
The reason assigned for their reservations was that the above mentioned 
provisions established an inequality between states by imposing burdens 
upon those which, lacking naval stations in different parts of the world, 
are not always in a position to take into a home port the vessels which 
they seize and which therefore they might be under a necessity of de- 
stroying. In the latter case, they would be compelled to indemnify the 
owners of the vessels destroyed.’’ In consequence of Germany’s refusal 
to ratify the two provisions mentioned, German merchant vessels which 
were encountered by British and French cruisers and which had sailed 
from their port of departure before the outbreak of the war and were still 
ignorant of the existence of hostilities, are not entitled to the benefit of 
these provisions and have been confiscated instead of detained by both 
British and French prize courts during the present war. On the other 
hand, the German Government is under no legal ébligation to make 
compensation for the British and French vessels which were encountered 
under similar circumstances and destroyed by German cruisers on the 
high seas. It has turned out in practice, however, that Germany’s loss 


in consequence of her reservation of the two provisions mentioned has 
greatly exceeded the gain, for while few British or French vessels have 
been encountered on the high seas by German cruisers under the cir- 
cumstances set forth in Article 3, a considerable number of German ships 
have been encountered by British and French cruisers, and instead of 


being detained have been condemned and confiscated, as stated above. 
We may now turn to a consideration of the practice during the present 
14See their report in Senate Document No. 444, 60th Congress, Ist Session, 


p. 38. See also Dupuis, op. cit., p. 169, for a similar criticism. 
8 Actes et Documents, Vol. 1, p. 235; Vol. I, p. 954. 
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war. It does not appear that in any case was an embargo laid in antici- 
pation of the war upon merchant vessels in port prior to the outbreak 
of the war. Nevertheless Sir Edward Grey in a dispatch of August 2 
1914, to Sir E. Goschen, British Ambassador at Berlin, stated that 
he had received information that the authorities at Hamburg had de- 
tained certain British merchant vessels in port for causes unknown to 
him, and he requested that a demand be made for their immediate 
release.“© On the same day the British Ambassador replied that he 
had been informed by the German Secretary of State for Foreign Affairs 
that orders had been given to allow British ships at Hamburg to proceed 
on their way. The Secretary of State added, however, that this must 
be considered as a special favor to the British Government as no other 
foreign ships had been allowed to leave. The reason alleged for the 
detention was that mines were being laid and ‘other precautions” 
were being taken.’ At the outbreak of the war the German Govern- 
ment proposed to the Governments of Great Britain, France, Russia, 
and Belgium * that days of grace be allowed to merchant vessels in 
enemy ports to depart unmolested. By a decree of the French Govern- 
ment dated August 4, 1914, German merchant ships found in French 
ports since August 3 at 6:45 p. m., or entering since that date in igno- 
rance of hostilities, were accorded a délai of seven days in which to de- 
part freely, and after being furnished with a passport would be allowed 
to return to their port of destination or to such other port as might be 
designated by the maritime authorities of the French port in which 
they might be found. By a decree of August 13 a similar favor was 
granted to Austrian and Hungarian ships found in French ports prior 
to midnight of the previous day. In consequence, however, of Germany’s 
reservation of Article 3 and paragraph 2 of Article 4 of the above men- 


‘6 British White Paper, No. 143. 

7 Thid., No. 145. 

'8 On the night of August 4, 1914, the British Secretary of State for Foreign Affairs 
received the following notice from the German Ambassador: ‘The Imperial Govern- 
ment will detain merchant vessels flying the British flag and which are interned in 
German harbors, but will liberate them if the Imperial Government receives a counter 
undertaking from the British Government within 48 hours.’”’ A similar notice was 
handed to M. Viviani, President of the Council, on August 3 at the time of the declara- 


tion of war against France. 
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tioned Hague Convention the benefits accorded by the French decree 
were not to apply to German ships which had left their last port of depart- 
ure before August 3, 1914 at 6:45 p. m., and which might be encountered 
on the high seas in ignorance of hostilities. Nor was the benefit to 
apply to ships whose construction, armament, or equipment indicated 
that they were “susceptible” of being transformed into warships or 
for the public service. In case such ships were carrying mails, all bags 


of mail and parcels aboard would be expedited as rapidly as possible 
to their destination." On the same day, namely August 4, a British 
Order in Council was issued by which it ‘was provided that in the event 
one of His Majesty’s principal secretaries of state should be satisfied 
by information reaching him not later than midnight on August 7 that 
the treatment accorded to British merchant ships and their cargoes 
which at the outbreak of hostilities were in the ports of the enemy or 
which subsequently entered them, was not less favorable than the 
treatment accorded to enemy merchant vessels by the British Order 
in Council, German merchant vessels under 6000 tons in burden which 
at the date of the outbreak of hostilities were in any British port, should 
be allowed until midnight on August 14 (a délai of ten days) for loading 
and departing. On August 5 a copy of this Order in Council was com- 
municated to the American Ambassador in London, who had taken 
charge of German interests in England, with a request that he inquire 
of the German Government whether it was prepared to accord reci- 
procity of treatment to British vessels. On August 7 a communication 
was received from the American Embassy stating that the American 
Minister at Stockholm had received a telegram from the American 
Ambassador at Berlin inquiring whether the British Government had 
issued a proclamation allowing enemy ships to leave British ports 
before midnight of August 14, saying that if this was so, Germany 
would issue corresponding orders. It did not appear, however, that 
the telegram was a reply to the message which had been transmitted to 
Berlin. Upon inquiry at the American Embassy shortly before mid- 
night on August 7, it was ascertained that no further communication 
had been received from Berlin. The Lords Commissioners of the Treas- 


’ The text of the French decree may be found in the Revue Générale de Droit Inter- 
national Public, Jan.June, 1915, Documents, pp. 9-10. 
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ury and the Lords Commissioners of the Admiralty were therefore 
notified by Sir Edward Grey that Articles III to VIII of the Order in 
Council relative to the treatment proposed to be accorded to enemy 
merchant ships in British ports at the outbreak of hostilities or subse- 


quently entering them would not come into operation. Every effort, 
says the Attorney-General in his argument in the case of the Chile, was 
made between August 4 and August 7 to obtain satisfactory assurances 
from the German Government that reciprocity of treatment would be 
accorded, but no information was received and therefore the privilege 
of departure could not be accorded to German vessels. It is said that 
the British proposal was not received in Berlin until the morning of 
August 8, the day after the expiration of the time limit set by the British 
Order in Council.” British vessels in German ports and German 
vessels in British ports were consequently detained.*! But the Austro- 
Hungarian Government agreed to accord reciprocity of treatment to 
British vessels, and consequently the merchant ships of Austria and 
Hungary were allowed to depart freely, and the Austro-Hungarian 
Government having ratified the Hague Convention without reservation, 
Austrian and Hungarian vessels met at sea in ignorance of hostilities 
and bound for English ports were allowed to enter, discharge their 
cargoes, and leave without molestation. 

Upon the outbreak of war between Japan and Germany, the Japanese 
Government granted a délai of two weeks to German vessels in Japanese 
ports to discharge their cargoes, take on new cargoes of non-contraband 
goods, and to depart freely for designated ports. A like favor was ac- 
corded to German vessels which entered Japanese ports in ignorance 
of the outbreak of hostilities, and to those met by Japanese warships on 
the high seas bound for Japanese ports in ignorance of hostilities. These 
favors, however, were all conditioned upon reciprocity of treatment 
by Germany. By a proclamation of the Governor-General of Canada, 
dated August 5, 1914, a délai of nine days was accorded enemy ships 
in Canadian ports and the privilege of entering, discharging cargoes 


2° Huberich, The Prize Code of the German Empire as in Force July 1, 1915, 
p. XXI. 

*1 Belgium accorded three days of grace to German ships in Belgian ports at the 
outbreak of war, and presumably Germany accorded reciprocity of treatment. 
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and of departing freely was allowed enemy ships which had cleared from 
their last port of departure before the declaration of war and entered a 
Canadian port in ignorance of hostilities. But the favor was conditioned 
upon the receipt by the Governor General of information that notice 
had reached his Majesty’s Government by midnight of August 7 that 
it was the intention of the enemy government to accord reciprocity of 
treatment to British vessels and their cargoes.*” The Governor General 
received a dispatch from the British Secretary of State for the Colonies 
on August 19 stating that no information had been received from the 
German Government by midnight of August 7 of its intention to accord 
reciprocity of treatment to British vessels. Accordingly, German ves- 
sels in Canadian ports at the outbreak of the war were detained, and 
those encountered on the sea bound to or from Canadian ports in ig- 
norance of hostilities were captured and condemned as good prize. 

The Turkish Government not having ratified the convention, its 
benefits were not accorded to Ottoman ships in British ports.** 

The first case involving the status of merchant vessels in enemy ports 
at the outbreak of the war was that of the Chili, a German barque 
seized at Cardiff on August 5, a state of war having been declared to 
exist between Great Britain and Germany as from 11 p. m. on August 4. 
The case was heard by Sir Samuel Evans, president of the probate, 


divorce and admiralty division of the English High Court. As it was the 


> The privilege, however, was not accorded to cable ships, or sea-going ships de- 
signed to carry oil fuel, to ships whose tonnage exceeded 5000 tons burden or whose 
speed was fourteen knots or over. Enemy merchant ships allowed to depart were to 
be provided with a pass indicating the port to which they were to proceed and the 
route they were to follow. Officers and members of the crew, if of enemy national- 
ity, were required to give an undertaking in writing that they would not after the 
conclusion of the voyage for which the pass was issued engage during the continua- 
ance of hostilities in any service connected with the operation of war. See ‘Copies 
of Proclamations, Orders in Council, and Documents Relating to the European War, 
compiled by the Secretary of State for Canada, 1915,” pp. 20-24, for the text of the 
above mentioned Order in Council. By a Canadian Order in Council of August 14, 
1914, similar privileges were accorded to Austrian and Hungarian ships provided 
information were received not later than midnight of the following day, of the prom- 
ise of reciprocity of treatment (ibid., p.45). Satisfactory information was received, 
and the privileges of the order in Council were extended to Austrian and Hunga- 
rian ships (ibid., p. 57). 

23 Proclamation of August 5, 1914. See text in copies of Proclamations, Orders in 
Council and Documents, issued by the Canadian Government, p. 147. 
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first case to be tried in a British prize court in sixty years ** the proceed- 
ings attracted much interest on the part of the bar and the general 
public.*? Sir John Simon, the Attorney General, took occasion to give a 
résumé of the history of the prize court and to call attention to the 


changed conditions under which the prize jurisdiction was exercised 
to-day.*° Then turning to the facts in the case of the Chili, he asked that 


24 The last prize court had been held by Dr. Lushington during the Crimean War. 
25 A simple ceremony,” says the London Times, “ characterized the opening of the 
proceedings. At 11 o’clock the judge entered the court, preceded by the marshal of 
the admiralty bearing the ancient and beautiful silver oar which was placed upon 


rests before the judge’s desk.” 

6 The long interval of time which had elapsed since a prize court had sat necessarily 
involved, he said, great changes. There were obviously very great changes in the 
conditions which would have to be considered, and in the difficulties which would 
have to be solved by His Lordship. The almost universal substitution of other means 
of motion on the sea for the use of sails was a very small part of the whole of the 
changed conditions. When Dr. Lushington sat during the time of the Crimean War, 
and still more when Lord Stowell sat during the Napoleonic Wars, it could not have 
been contemplated that a time would come when it would be possible to communicate 
with a ship on the high seas by means of the marvellous development of science which 
was now regarded almost as a matter of course. Another change was that the office 
of King’s Advocate had disappeared. 

He understood that it was essential in a prize case that the claim for the condemna- 
tion of a prize should be a claim that it should be condemned to the Crown. It seemed 
to be popularly supposed that when a prize had been captured, the prize, if con- 
demned, belonged to the captors. He did not think that that was an accurate way of 
stating what took place. It was true that under the old practice the captors applied 
for a condemnation of the ship, but if a decree of condemnation was made it decreed 
a good and lawful prize to the Crown, and it was by a subsequent act of the Royal 
judgment and discretion that the proceeds of the prize might be distributed among 
those immediately responsible for its capture. It had already been announced that 
in the present war some modification of that principle was intended to be introduced. 
Under modern conditions it would be wrong that only those particular members of 
the sea forces who took part in the capture of an enemy ship should be the persons to 
be considered, if the Crown in its judgment thought right to distribute the proceeds 
of the prize. Some of the most important and gallant services in the navy were per- 
formed by men who never in any circumstances could have anything to do with the 
capture of prizes. The submarine service on the one hand, and those serving upon a 
dreadnought, on the other, would in the ordinary course have no part in the taking of 
prizes. The rule formerly prevailing would, therefore, be modified, but the principle, 
that if a prize were taken and condemned it would be condemned to the Crown, was 
the old principle which would be carried out during the present war 

It was correct to say that an English judge who administered the law in a British 
Prize Court administered ‘“‘the course of admiralty and the law of nations.” That 
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an order be issued for its detention since the owners were not entitled to 
the benefit of the délai de favew provided for in Convention VI of the 
Second Hague Conference, his Majesty’s Government not having re- 
ceived within the prescribed period information from the German 
Government of Germany’s intention to accord reciprocity of treatment. 
In reply to a question raised by the court as to whether it was bound by 
the Hague Convention in view of the fact that not all the belligerents 
had ratified it as required by Article 6, the Attorney General replied that 
in his opinion the court was bound by its terms since it was an inter- 
national contract, and stood in the same position as the Declaration of 
Paris. The court also asked the Attorney General what was the mean- 
ing of Article 2. He replied that he understood it to mean that at the 
end of the war a merchant vessel detained in accordance with the terms 
of the article would be restored without compensation. He did not 
understand that in the meantime title to the property would pass to the 
Crown and then back to the owners upon the return of peace. Con- 
sequently, if the ship were lost during the period of detention, the govern- 
ment would not be liable for compensation. 

was the old form of commission to the court. Looking back at the early reports these 
words were to be found, and there could be no question that the jurisdiction, which 
His Lordship was exercising, was essentially the same, both with regard to its nature 
and its ambit, as was exercised by the famous predecessors of His Lordship who had 
sat in a Prize Court. 

The second branch of this law which would be applied in this court was what had 
been called ‘the common law of nations.’”’ This depended on the teaching and 
learning of the civilians and other great authorities, and on special treaties or inter- 
national arrangements entered into by the Great Powers of the world. 

One of the most famous of such international agreements was that contained in 
the Declaration of Paris, 1856, which was entered into immediately after the Crimean 
War. He believed that the British Prize Court had never had to apply the Declara- 
tion of Paris in a prize case, but pursuant to that arrangement a neutral flag would 
be a protection for enemy cargo so long as that cargo was otherwise not open to 
challenge on the ground of a breach of the law as to contraband or the law of block- 
ade. He was reminded by his learned friend, Dr. Holland, that although the Declara- 
tion of Paris was entered into after the Crimean War, by consent, this country acted 
on its principles during the war. Since that time the most important additions to the 
law of nations were those which arose from a series of conventions entered into by the 
Second Peace Conference at The Hague in 1907, by which the civilized world made 
efforts to modify the code applicable in war time. He apprehended that these con- 
ventions, in so far as they had been agreed to by the contracting parties, would be 
regarded by His Lordship as grafted upon the law of nations. 
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The court in its judgment expressed regret that circumstances had 
made it necessary that a prize court should sit within the British realm 
after the happy lapse of sixty years. Adverting to the suggestion of the 
Attorney General that Article 2 might be dependent upon Article 1, 
and therefore would have no application, since no days of grace had been 
agreed upon, the court remarked that it might be well founded, but a 
decision on that point was at present not essential, though it might be 
necessary later in determining what were the full rights of the Crown. 
Likewise, the question as to whether an enemy ship owner had a right 
to appear did not have to be decided, and since the affidavit did not 
specify who the owners were and being therefore insufficient, the court 
struck out the appearance entered for the ship owners. The judgment 
of the court was that the ship had been lawfully seized as a droit of 
admiralty, and should be detained until a further order was issued by 
the court.” In numerous similar cases involving the status of enemy 
vessels in English ports at the outbreak of the war, the Prize Court 
issued decrees of detention instead of condemnation.™ 

The case of the Marie Glaeser, decided September 11, 1914,” involved 
the application of Article 3 of the Hague Convention, which exempts 
from confiscation enemy merchant vessels which left their last port of 
departure before the outbreak of war and were encountered on the high 


7 See the full report of the case in Trehern, British and Colonial Prize Cases de- 
cided during the Present War, Part I, pp. 1-12. The order of detention issued in this 
and like eases did not of course definitely determine the rights of the Crown. These 
rights could only be finally determined when it was known what treatment was being 
accorded by Germany to British ships in German harbors. Orders of detention might 
therefore be subsequently superseded by orders of condemnation. The Law Magazine 

nd Review of November, 1914, p. 76, called attention to the fact that decrees of de- 
tention were unknown to prize procedure, and the editor suggested that it would 
have been better if, instead of making such orders the cases had been simply ad- 
journed, since there might be some question as to whether a decree of detention once 
made could be superseded by a decree of condemnation in the future 

*s Thus at its sitting on Sept. 11, 1914, orders of detention were made by the court 
in the cases of 16 vessels which, like the Chili, were in British ports at the outbreak of 
the war. These cases are reported in Trehern’s collection cited above, parts I-IV. 
The judgments but not the briefs of counsel in some of the more important of these and 
other cases to be discussed in this article may be found in the American Journal of 
International Law for April, 1915 (pp. 528-535) and July, 1915 (pp. 739-759). 

*? Trehern, Pt. I, pp. 38 ff. 
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seas while still ignorant of the existence of hostilities. This was a Ger- 
man merchant vessel which left a British port some hours before the 
declaration of war by Great Britain against Germany and was captured 
at sea on August 5 while still ignorant of the outbreak of hostilities. In 
consequence of Germany’s reservation of Article 3, the owners of the 
ship were not entitled to the benefit of the favor which it allows, and the 
ship was therefore condemned as good prize and not merely ordered to 
be detained, as was done in the case of the Chili which came under Ar- 
ticles 1 and 2 of the convention. The same decision was reached in the 
case of the Perkeo, a German barque which sailed from New York for 
Hamburg on July 14 and was captured off Dover on August 5 while the 
master was still ignorant of the outbreak of hostilities. 

In the ease of the Mowe * the Prize Court was called on to decide the 
meaning of the term ‘“‘port’’ as used in the Sixth Hague Convention. 
The Mowe was a German merchant vessel which was captured on Au- 
gust 5, 1914, at a place in the Firth of Forth which was not within the 
limits of a “‘port”’ in the usual commercial sense, yet within the “port” 
of Leith for customs purposes. The owners claimed that the vessel 
was in a port and not on the high seas at the time of capture, and could 
not, therefore, be condemned, but could only be detained in accordance 
with the Hague Convention. But the court held that the word “port” 
as used in Articles 1 and 2 of the above mentioned convention had a 
special and restricted meaning, namely, a place where cargoes are loaded 
and unloaded, and did not comprehend the limits of a customs district. 
In short, it did not mean the fiscal port. Even assuming that the vessel 
was captured in territorial waters, it did not follow that it was in port. 
Where the Hague Convention, said the court, intended to deal with 
territorial waters, the words les eaux territoriales were employed in con- 
tradistinction to les ports (See, for example, Convention XII, Articles 3 
and 4, and Convention XIII, Articles 2, 3, 9, 10, ete.). The court also 
pointed out that the words ‘‘encountered on the high seas” in Article 3 
of Convention VI are not an accurate rendering of the French rencontrés 
en mer. In fact, where it was intended to refer to the high seas the words 
en pleine mer or en haut mer were used. Having been “encountered at 
sea’’ within the meaning of Article 3 of the Convention, the ratification 

Trehern, Pt. 1, p. 60. 
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of which Germany had reserved, the ship was not entitled to the benefits 
of the said article and it was therefore condemned as lawful prize. 

In this case the prize court finally disposed of the question of the right 
of an enemy subject to appear before the court asa claimant. This ques- 
tion had been raised in the cases of the Chili and the Marie Glaeser, but 
a decision on the point was not necessary to the judgment and on account 
of the insufficiency of the affidavits and because no specific circumstances 
were shown which would entitle the enemy to appear, the appearance 
was struck out. In the present case, however, the owner set up the plea 
that he was entitled under the terms of the Hague Convention to appear 
and resist condemnation of his ship. Without passing definitely on the 
question of whether the Hague Convention was legally binding on the 
court, since that was not necessary to the judgment, Sir Samuel Evans 
announced that in pursuance of the inherent power of the court to regu- 
late and prescribe its own rules of practice, except where fettered by 
enactment, he would direct that whenever an alien enemy claimed a 
privilege or immunity under any of the Hague Conventions of 1907, 
he would be allowed to appear as a claimant and argue his case before 
the court, provided his claims were sufficiently stated in the affidavit 
which the Prize Court Rules of 1914 required.*? 

In the case of the Belgia**® decided by the British Prize Court on 
June 14, 1915, a somewhat similar question as that raised in the Mowe 
was presented to the court. The Belgia was a German steamer which on 
August 3, while bound from New York to Hamburg, having heard by 
wireless that war had broken out between France and Germany, deviated 
to the Bristol Channel, ostensibly to get coal, but in fact to escape possi- 
ble capture by French warships in the English Channel. War between 
Great Britain and Germany being imminent, the port authorities refused 
admission to the vessel, and directed her to an anchorage farther out 
in the channel. Next morning, August 5, a state of war having super- 
vened between Great Britain and Germany since eleven o’clock on the 


previous evening, the vessel was seized and taken into Newport. The 


31 Trehern’s Prize Cases, Pt. I, p. 73. The question of the right of enemy subjects 
to sue and the practice followed during the present war will be more fully discussed in 
another paper. 


32 Tbid., Pt. III, p. 303. 
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owners claimed that the vessel was seized either within the limits of the 
port of Newport or while entering the port, and could not, therefore, 
under the terms of Articles 1 and 2 of the Sixth Hague Convention, be 
condemned. The word ‘port’ in an international convention, they 
argued, does not have the same meaning that it has in a charter party or 
other commercial document, and should be given the widest interpreta- 
tion. They also pointed out that the port authorities exercised jurisdic- 
tion over the waters where the Belgia had been ordered by the harbor 
master to anchor and where it was subsequently captured. Even if it be 
assumed that she was not actually “in” the port, she was “entering”’ 
and therefore came within the terms of Article 1 of the Hague Conven- 
tion. The court, however, held that the capture took place at sea at a 
point five miles from the bell buoy which marked the mouth of the 
River Usk, and three and three-fourths miles from the coast. Further- 
more, the court doubted whether the Belgia belonged to the class of 
vessels which was intended to be protected by the convention, the pur- 
pose of which as declared in the preamble is to insure the security of 
international commerce, and which had no application to the case of a 
vessel seeking a neutral port for the purpose of avoiding capture. Being 
-aptured on the high seas and not in port, the vessel was not entitled to 
the benefit of Article 3 of the convention because of Germany’s reserva- 
tion of it, and was, therefore, condemned and ordered to be sold. 

In the case of the Erymanthos** essentially the same question was 
raised before His Majesty’s commercial court at Malta. This vessel 
belonged to the Deutsche Levante Line of Hamburg. It arrived off 
Malta on August 5 in ignorance of the outbreak of hostilities between 
Great Britain and Germany, and on approaching the harbor was ordered 
by a warning vessel stationed in the offing to go to an examination 
anchorage in St. Paul’s Bay, in pursuance of a proclamation issued by 
the governor on August 3, respecting the location of ships in the waters 
of Malta. While proceeding to the place of anchorage to which it had 
been ordered, it was overtaken by two British destroyers and directed to 
follow one of them into St. Paul’s Bay, where it was left in charge of one 
of them as a prize of war. 

The owners claimed that under the terms of the Hague Convention 

38 Trehern’s Prize Cases, Pt. ILI, p. 339. 
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relative to the status of enemy merchant ships at the outbreak of hostil- 
ities, the vessel was liable only to detention and must be restored at the 
close of hostilities. Was the ship “in” an enemy port or “‘entering”’ an 
enemy port, or was it ‘“‘encountered”’ on the high seas, in the sense in 
which those expressions are used in Articles 1 and 2 of the Hague Con- 
vention? The owners affirmed that it was entering an enemy port at the 
time it was captured, and if it had not actually entered it was due to the 
action of the port authorities who ordered it away. Following the inter- 
pretation of the prize court at London in the case of the Mowe referred 
to above, the court at Malta held that the word “port”’ as used in the 
convention must be construed in its usual limited popular or commercial 
sense as a place where ships are in the habit of coming for the purpose 
of loading and unloading, embarking or disembarking, a place from 
which, if days of grace had been agreed upon, the steamer could be said 
to depart (sortir). St. Paul’s Bay, where the “material capture was in its 
final stages’’ carried out, was not a port in that sense, but a place of 
anchorage for examination purposes at a distance of some miles from the 
real port of Malta. The vessel was not, therefore, in a port at the out- 
break of hostilities, nor was it entering the port in ignorance of hostilities. 
The fact that it was prevented by the local authorities from entering did 
not affect the case. No government is bound to allow an enemy ship to 
enter one of its ports. The purpose of the Hague Convention is only to 
exempt from confiscation ships which actually succeed in entering in 
ignorance of hostilities, or which are allowed to enter. If they are not 
permitted to enter, they have no lawful claim to immunity. This inter- 
pretation undoubtedly worked a hardship upon the owners of German 
steamers, but the German Government had reserved its ratification of 
Article 3, which would have saved the Erymanthos, and it must therefore 
bear the responsibility. 

The case of the Bellas ** decided by the Exchequer Court of Canada 


‘ Trehern’s Prige Cases, Pt. I, p. 95. Judge Newcombe prefaced his opinion in 
this case by referring to the fact that it was the first occasion in one hundred years 
in which a prize court had sat in British North America. He then gave a résumé of 
the history of the prize court in Canada, quoting from Stewart’s Reports of the 
Admiralty Decisions of the Province of Nova Scotia, published in 1813. The prize 
court in which these decisions were given was established in 1801, and the first judge 
of the court was Dr. Alexander Croke. Under the authority of the Imperial Prize 
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on December 15, 1914, involved the status of a German merchant ship 
in a Canadian port at the outbreak of war between Great Britain and 
Germany. The Bellas, while loading a cargo at Port Rimouski on 
August 5, 1915, was seized as a prize by the collector of customs. By an 
order of the Governor General in Council of the same date, corresponding 
substantially with the Imperial Order in Council of August 4, it was 
provided that if information was received by His Majesty’s Government 
not later than midnight on August 7 that the treatment of British mer- 
chant ships and their cargoes in an enemy port was not less favorable 
than the treatment accorded to enemy merchant ships under Article 2 of 
the order, enemy merchant ships in Canadian ports at the outbreak of 
hostilities should be allowed days of grace in which to load or unload 
their cargoes and depart. If this information were not received, enemy 
ships with their cargoes should be liable to capture. The information was 
not in fact received, and, following the decision of the Prize Court at 
London in the case of the Chili, the court issued an order for the deten- 
tion of the Bellas and her cargo until further orders. The claim of a 
Portuguese subject who alleged that the ship had been transferred to 
him while she was on the high seas, and before the outbreak of the 
war, was dismissed on the ground that it was not a bona fide 
transaction, there being no proper bill of sale and no registration 
under the Portuguese flag until a date subsequent to the seizure of 
the vessel. 

The cases of the Gutenfels,*° the Barenfels,*® the Marquis Bacque- 
hem,” the Achia,® the Pindos,® and the Concadero“ decided by the 
British Prize Court at Alexandria in January, February, and March, 
1915, involved the status of enemy vessels in Egyptian ports at the 
outbreak of the war and which refused to take advantage of permission 
Courts Act of 1894, the Exchequer Court of Canada by an Admiralty warrant of 
April 10, 1910, was authorized to exercise prize jurisdiction. By a proclamation of 
the Governor General of Aug. 22, 1914, the British Prize Court Rules approved by 
the King in Council on Aug. 6, 1915, were put into operation in Canada. 

35 Trehern’s Prize Cases, p. 102. 

% Jbid, p. 122. 

37 [bid, p. 130. 

Thid, Pt. II, p. 243. 


Tbid, Pt. II, p. 248. 
Ibid, Pt. III, p. 390. 
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to leave, which permission in some cases was accompanied by the offer 
of a safe conduct. 

The Gutenfels was a German steamship which arrived at Port Said 
on August 5, 1914, ignorant of the outbreak of hostilities, and although 
no safe conduct was offered her, she was at liberty to leave at any time 
during a period of two months. On October 13, she was boarded by an 
officer of the Egyptian army, and escorted out to sea, when she was 
seized as a prize by a British cruiser at a place some three or four miles 
out of the port, and taken to Alexandria. The procurator asked the 
court to condemn the ship on the ground that the court could not go 
behind the seizure by the British cruiser; it was, he maintained, a case 
of an enemy ship cognizant of the existence of war, encountered and 
captured on the high seas, and in consequence of Germany’s reservation 
of Article 3 of the Hague Convention, she was liable to condemnation 
and not mere detention. But the court rejected this construction. In 
view of the fact that the ship had been forced by the British authorities 
to leave, the court was justified in looking behind the actual circum- 
stances of the seizure by the British man-of-war on the high seas, and 
in inquiring into the events which led up to the capture. In its opinion 
the court said: 

There is no question here of the infraction of the sovereignty of a 
neutral Power. We must treat the case as if it were that of a German 
ship anchored in Liverpool or Cardiff at the outbreak of the hostilities, 
boarded there by officers of the Crown, taken by them beyond the 
territorial limits of Great Britain, and there handed over by arrange- 
ment to a British man-of-war. To state the case in these terms is to 
indicate its hollowness. What court, with any self-respect, would de- 
cline to go behind the so-called capture on the high seas? I want no 
authority to justify me in brushing aside such sophistries, though 
authority on the subject is not lacking. The case of T’wee Gebroeders 
(No. 1) (1800) 3 C. Rob. 162; I Eng. P. C. 286) proves conclusively 
that it is the duty of a British Prize Court to examine all the circum- 
stances that attend or lead up to capture. 

Turning to the contention of the claimants that the ship should be 
restored on the ground that Port Said was a neutral port whose neu- 
trality had been guaranteed by the Suez Convention, the court pro- 
ceeded to examine at length the history and nature of this convention 
and the status of enemy ships which had taken refuge in Port Said. The 
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conclusion was that it was not the intention of the convention to grant 
an indefinite refuge to ships in the canal or in the ports auxiliary thereto, 
but only to insure a free and uninterrupted passage. Ships have the 
right to free passage, it was said, but when they abandon the intention 
of going through, they cease to have any right under the convention. 
The Gutenfels was in exactly the position that she would have been in 
had she been in the port of Alexandria. Since the outbreak of war, 
Egypt could not be regarded as neutral territory, and the Gutenfels 
having been taken possession of by Egyptian officials and escorted out 
to sea at the instigation of Great Britain and there seized as prize by 
a British cruiser, must be considered as having been captured in a bel- 
ligerent port. As in the case of the Chili, an order was issued for its 
its detention. 

The Barenfels, likewise a German steamer, arrived at Port Said on 
August 1, four days before the outbreak of the war and continued to 
remain, using the port as a place of refuge. She was at liberty to leave 
at any time from August 14 to October 13, although no safe conduct 
was offered her. She was then boarded by Egyptian officers, taken 
out to sea, and on October 16 was handed over to a British cruiser and 
taken to Alexandria for adjudication. Except for the fact that the 
Barenfels was already in Port Said at the outbreak of the war—a cir- 
cumstance which for the purpose of the judgment was immaterial— 
her case was not distinguishable from that of the Gutenfels. The pro- 
curator asked for an order of confiscation. Counsel for the owners, 
on the other hand, asked for an order of detention and restoration at 
the close of the war in pursuance of the provisions of the Hague Con- 
vention. The presiding judge and his associate, who dissented, both 
considered at length in separate opinions the question as to whether 
the court was bound by the Hague Convention,‘! and they were in 
agreement that it was so bound, but they disagreed as to the form which 
the order should take. The dissenting judge thought that an order of 
provisional detention as in the case of the Chili should be issued, subject 


*' Tt was argued on behalf of the Crown that the Hague Convention did not apply 
since it contained merely an announcement of principles on which it was thought 
desirable to act, and could have no binding effect until applied by the laws of the 
country. 
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to the right of the Crown to apply for an order of confiscation in case 
it should later appear that Germany was not according reciprocity of 
treatment to British vessels.** The presiding judge, on the other hand, 
thought a definitive order of detention with a declaration that the ship 
must be restored at the conclusion of hostilities should be issued. He 
thought final judgment should not be suspended “‘to see how Germany 
will act.”” It was quite true, he said, that in the last resort the rules of 
international law depend on reciprocity, and if it should later appear 
that Germany “had flagrantly broken the bargain respecting the treat- 
ment of British ships, I conceive that we would be justified in moulding 


our practice according to her example. But the mere suspicion that 


she will break her word ought not to affect our judgment now. 
Suspicion begets suspicion; and if one party does not legally perform its 
duties under an agreement, there is great danger that the pact may be 
broken by the other side, and a war of reprisals once begun, there is no 
setting a bourne to their extent.” 

The case of the Marquis Bacquehem** is not distinguishable from 
those of the Gutenfels and the Barenfels, except in one curious particular. 
She was an Austrian steamer which, after having been stopped at sea 
by a British cruiser and informed of the outbreak of hostilities, was 
permitted to continue her voyage, and thinking that it was a neutral 
port she put into the Port of Suez, where she was subsequently taken to 
sea and, as in the case of the Gutenfels and other enemy ships, was handed 
over by the Egyptian authorities to a British warship and taken to 

*2 Judge Grain in his dissenting opinion gave the following reasons in support of 
his view: “Although we are sitting in this court for the purpose of listening to the 
evidence concerning certain facts and law, and to arguments of such facts and law, 
I cannot think that we are bound to shut our minds to certain reports and charges 
with regard to the breaking of treaties and conventions that are cognizant to the 
whole world. And it would be idle to pretend that at the present moment there are 
not grave charges being made against the German nation of having broken article 
after article of the Hague Conventions. These reports and charges may have no 
foundation, but, nevertheless, at the present moment they have never been adjudi- 
cated upon, and one can express no opinion as to their truth or otherwise. It may 
be said that because one party to a contract breaks that contract it does not free 
the other party. That may be so in ordinary case of law or affairs of life, but in the 
laws of nations connected with warfare, the rule of reprisals has always been recog- 


nized.”’ 
‘8 Trehern, Pt. I, pp. 130 ff. 
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Alexandria for adjudication. The circumstance which distinguished this 
case from the Gutenfels and the Barenfels was the fact that the Bacque- 
hem was met at sea during the course of her voyage by a British warship, 
informed of the existence of war between England and Austria, and 
allowed to continue to proceed instead of being captured. The British 
warship had a right to capture the Bacquehem, but did not exercise it, 
apparently through misapprehension or misunderstanding of the terms 
of the Hague Convention. Instead of making for a neutral port and thus 
escaping, the Bacquehem preferred to go on to Suez, the port of which 
she entered with full knowledge of the war; and she could not therefore 
in strictness claim any benefit under Article 2 of the Hague Convention. 
The court took the view that had she received news of the outbreak of 
war from any other source than a British man-of-war, it would have 
had no other option than to condemn the ship, but it seemed unjust to 
take advantage of this incident and to hold that she was a vessel entering 
an English port with full knowledge of the war. The Hague Convention 
should be interpreted in a liberal spirit and enemy vessels given the 
benefit of the doubt. “A prize court,” said Judge Cator, “is peculiarly 
the guardian of a nation’s honor, and foreign countries will cite its 
decisions as indicating the temper of its people. ,An English prize court 
should certainly interpret the rules of international law in a broad spirit 
rather than a narrow one. England has accepted the principles of the 
Hague Conventions and the whole aim of these conventions is to ameli- 
orate the sufferings and losses of individuals. It is our duty to give 
effect to that intention; and as a ship brought before a prize court by 
the Crown may in some sense be compared to an accused person, I 
think the Marquis Bacquehem should benefit by any doubt that may 
exist in the mind of the judge.”” It was therefore ordered that the ship 
be detained during the war and restored to her owners at its conclusion. 
The Achaia was a German steamer in the port of Alexandria at the 
outbreak of war between Great Britain and Germany. She was offered 
a safe conduct to a neutral port with permission to leave at any time 
before August 14. The master declined to accept the offer, alleging 
that the pass was inadequate and professing to believe that Alexandria 
was a neutral port. After the days of grace had expired, the vessel 
was seized as a good prize. The only question involved in this case was 
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whether the pass that had been offered the vessel was adequate. Ar- 
ticle 2 of the Sixth Hague Convention provides that enemy ships which 
are not allowed to leave in pursuance of Article 1 cannot be confiscated. 
The intention seems clear that if they are provided with a pass and 
allowed to leave they cannot be condemned. After an examination of 
the character of the pass that had been offered to the Achaia, the court 
pronounced it “quite adequate for its purpose,’”’ and the master having 
declined to avail himself of it and having chosen instead to remain 
in an Egyptian port, which could not be considered a neutral port, 
the vessel was liable to confiscation and an order to this effect was 


issued. 

The Pindos was a German vessel which arrived at Port Said on Au- 
gust 1, 1914, and after the outbreak of war between Great Britain and 
Germany she was offered a safe conduct to Beirut, available until sun- 


set on August 14; but the master did not accept it. On August 22 : 
second safe conduct was offered, but it, too, was declined. On October 15 
the vessel was seized and brought to Alexandria as a prize. The case 
was not distinguishable from that of the Achaia, but counsel for the 
owners pleaded, in addition to the inadequacy of the pass, general 
grounds of equity. They argued that the master believed Port Said 
would be treated as a neutral port, that the action of the Egyptian 
authorities contributed to this belief, and that under these circum- 
stances it would be inequitable to confiscate the ship. Both judges in 
their opinions admitted that there was great uncertainty in the minds 
of all parties, including the government, as to the actual status of the 
canal ports.*4 The naval officer of the port, Captain Trelawny, stated 
that he thought they were neutral, though he denied ever having de- 
clared them to be so, and no promise had been made to the master of 
the Pindos. The court was of the opinion that no guarantee of immunity 


‘¢The Egyptian Government had issued a proclamation on August 6 granting 
special concessions to enemy ships in canal ports. Ships under 5000 tons burden 
were allowed until sunset on August 11 to leave. Nothing was said about granting 
safe conducts, but they were, in fact, offered to a number of vessels, good until sun- 
set on August 14, among them the Pindos. On the latter date they were withdrawn, 
and the commander of the port was instructed to detain all enemy ships remaining 
in port. Later new instructions were issued and safe conducts were again offered 
which were available until August 22, but the masters declined to use them. 
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had been given, and therefore the plea of equity could not be admitted. 
The ship was therefore condemned. 

The Concadoro was a registered Austrian ship which arrived at Port 
Said on August 18 in ignorance of the outbreak of hostilities. The mas- 
ter fearing that if he put to sea his ship would be captured and thinking 
Port Said would be considered a neutral port, he decided to remain 
there. He was offered a pass to a neutral port but refused to accept it. 
On October 22 the vessel was taken out to sea by the Egyptian author- 
ities. On the following day a crew from a British cruiser was put on 
board and the ship, after being allowed to discharge her cargo at Port 
Sudan, was taken to Alexandria for adjudication. On behalf of the 
master and other owners of the vessel, it was contended that the pass 
offered was not genuine and did not conform to the requirements of 
Article 1 of the Sixth Hague Convention. It was also urged that the 
vessel was a ‘‘merchant ship which, owing to circumstances beyond its 
control was unable to leave the enemy port within the period contem- 
plated,” since the master did not have sufficient funds with which to buy 
coal and provisions to continue his voyage. Finally, it was pleaded that 
the master had invested the savings of his lifetime in the ship, and that as 
he had no desire to make war on anyone it was a great hardship that he 
should be deprived of his hard-earned savings. Regarding the last- 
mentioned point, the court expressed sympathy, but stated that the case 
had to be decided upon questions of law and not upon feelings of sym- 
pathy. As to the character of the pass, the court held that it would have 
been an adequate protection against capture had the master accepted it. 
Concerning the plea that the lack of funds constituted a case of force 
majeure within the meaning of Article 2 of the convention, the court 
thought such an interpretation would be stretching the meaning of the 
term and could not be admitted, all the more so because the consignees 
of the cargo had in fact offered the master a loan of £530 with which 
to pay port and other dues. An order for the confiscation of the ship 


was therefore issued. ** 


‘® In this connection, a decision of the Belgian Prize Court at Antwerp interpreting 
the meaning of the term “force majeure’ as employed in Article 2 of the Hague Con- 
vention may be cited. At the outbreak of the war the Belgian Government gave three 
days of grace to a number of German vessels that were lying in the port of Antwerp. 
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In the cases of the Oriental and the Germania the question whether 
yachts seized in enemy ports at the outbreak of the war come within the 
terms of the Hague Convention No. VI. The Oriental was a yacht be- 
longing to a Hungarian subject, and was seized at Cowes after the out- 
break of the war between Great Britain and Austria-Hungary. The 
Austro-Hungarian Government having granted days of grace to British 
vessels, the Oriental was allowed a certain number of days to leave ‘“‘as 
a matter of fairness due to the comity of nations,’ notwithstanding the 
fact that the immunities provided by the Hague Convention apply only 
to merchant vessels. For certain reasons the yacht was unable to avail 
itself of the privilege of departure. The prize court, therefore, con- 
demned it and ordered it to be sold. 

The Germania was a racing yacht owned by Gustav Krupp von Bohlen, 
a German subject, and was seized as a droit of admiralty at Cowes on 
August 6, two days after the outbreak of war between Great Britain and 
Germany. Germany, unlike Austria-Hungary, not having accorded 
days of grace to British ships to leave German ports, no days of grace 
were offered to the Germania in which to leave. Counsel for the owners 
argued that although not a merchant vessel, the Germania came within 
the spirit of the Hague Convention. Yachts were not specifically men- 
tioned because it was not imagined that private property of this kind 
in a belligerent port at the outbreak of the war would be condemned. 
By the comity of nations since 1854 days of grace had been granted to 
merchant vessels and a fortiori a racing yacht which had come prac- 
tically as a guest to the Cowes regatta should have been given an op- 


portunity to leave. Sir Samuel Evans, however, refused to adopt this 


As no advantages was taken of the délai de faveur, the vessels were seized. At the 
hearing before the prize court the owners, the North German Lloyd Company, set 
up the plea that the vessels were not liable to condemnation because “ circumstances 
beyond their control’’ made it impossible for them to leave. The ‘force majeure’’ 
alleged consisted in the departure of the ship’s officers and crews to rejoin the German 
forces conformably to the German order of mobilization, and the consequent inability 
of the company to procure fresh crews before the expiration of the period of grace 
allowed. But the court declined to admit the plea on the ground that the “force 
majeure” contemplated by the Hague Convention did not include inability to depart 
because of the abandonment of the ship by its officers and crews for the purpose of 
joining the forces of the enemy. Coleman Phillipson, International Law and the 


Great War, p. 79. 
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view and he issued an order of condemnation. The preamble to the 
Hague Convention, he said, showed that the purpose of the Convention, 
was to protect only ships engaged in commerce, and by its express 
terms the immunities which it provided applied only to merchant vessels 
(navires de commerce). Racing yachts could not be brought within these 
terms and the case must be decided on the basis of the law and not on 
the basis of any supposed spirit of the convention. During the course 
of the argument of the Solicitor-General as to whether the ship came 
within the terms of the Hague Convention, Sir Samuel Evans inter- 
rupted him to say that “‘assuming for the moment that the vessel is 
within the Hague Convention, I am not sure that a serious question may 
not arise some day whether Germany can complain of anything that 
is done in violation of the Hague Convention. An agreement, whether 
made between individuals or states, must be observed by both sides, and 
someone may have to determine whether Germany has so far adhered 
to the Hague Convention that she can call upon any other party to 
observe it.’’ To this the Solicitor General replied: ‘‘If I am a law officer 
at the time I shall most certainly contend that a Power, which it would 
be easy to show has violated many of its important provisions, cannot 
be heard in this or any other court to contend that we are bound by the 
remaining provisions.”’ 

The French Conseil des Prises followed essentially the same course in a 
number of decisions involving the status of enemy merchant ships in 
French harbors at the outbreak of the war, or which were encountered at 
sea, having sailed from their last port of departure before the declaration 
of war and being ignorant of the existence of hostilities. In the case 
of the German steamer Porto, which had left its last port of departure 
before the beginning of the war between France and Germany and which 
was encountered at sea (rencontré en mer) in ignorance of the existence of 
hostilities, and captured by a French cruiser, the prize court at Bor- 
deaux “ in a decision rendered November 10, 1914, held that in conse- 
quence of Germany’s reservation of Article 3 and paragraph 4 of the 
Sixth Hague Convention, the owners of the ship and the cargo“ were 

** The French Prize Council was composed of five judges and a government pro- 
curator (commissaire du gouvernement). 


7“ 4 cargo,’’ said the court, ‘being transported under an enemy flag is presumed 
to be an enemy cargo until the contrary is proven.” The cargo was claimed by a 
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not entitled to the benefits of these provisions. The ship and cargo were 
therefore condemned as good prize and adjudged to the commander, 
officers, and crew of the capturing vessel. The personal effects of 
the captain and crew were, however, ordered to be restored to their 


owners. 

In the cases of the Barmbek, captured August 18, 1914, the Frieda 
Mahn, captured August 8, the Martha Bockhan, captured September 27, 
the Czar Nicolai II, captured August 4, and the Walkure, captured 
August 12, all German vessels which had sailed from their last port of 
departure before the outbreak of war and which were met on the high 
seas in ignorance of hostilities, the Council of Prizes made decrees of 
condemnation. In the case of the Barmbek and the Frieda Mahn, the 
cargoes having been restored to their English owners by direction of the 
Ministry of Marine, the court was relieved from the necessity of passing 
on the liability of the cargo to capture. In the case of the Czar Nicolai 
IT, the owners set up the plea that the reservations made by Germany in 
ratifying the Hague Convention had a limited weight, and applied only 
to the second part of Article 3, which established an inequality between 
the Powers which had numerous ports on the seas to which their prizes 
could be carried and those which, like Germany, had no such ports; that 
Germany’s objection to the convention had reference only to the provi- 
sions which forbade destruction and requisition without compensation; 
that Germany had always maintained that ships encountered at sea 
should be allowed to continue their voyages conformably to the princi- 
ples laid down in the first three articles of the convention; that having 
few colonial ports she would rarely have occasion to seize, confiscate, or 
requisition enemy ships encountered at sea, and that in consequence the 
owners of the Czar Nicolai II and her cargo should be compensated. 
But the Council ruled that whatever may have been the motives of the 
German Government in reserving its ratification of certain parts of the 
convention, the reservation covered the whole of Article 3, the provi- 
sions of which were indivisible, and in consequence of the refusal of 
Germany to promise not to capture French vessels encountered at sea 
French company, but no sufficient evidence of French ownership was presented to the 


Prize Council. It was therefore presumed to be enemy property and was condemned 
with the ship. 
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in ignorance of hostilities, German subjects could not claim the benefits 
of the immunity provided by the convention.* 

On the whole, the decisions of the British and French prize courts 
during the present war, in respect .o the status of enemy merchant ves- 
sels to which special immunities are granted by the Sixth Hague Con- 
vention, have been characterized by a liberal and enlightened spirit and 
an evident desire to give enemy ship owners the fullest benefit of the 
convention, even though it is not strictly binding upon the British or 
French Governments or the government of any other belligerent in the 
present war. This spirit was clearly shown by the court in the case of 
the .owe, where Sir Samuel Evans, adverting to the fact that the failure 
of several states, such as Serbia and Montenegro, to ratify the Hague 
Conventions and thus render them legally operative, should not be al- 
lowed to defeat their purpose, he begged forgiveness for “an humble 
expression of opinion that it would accord with the traditions of this 
country if such steps were taken as may be necessary to make operative 
a series of conventions solemnly agreed upon by the plenipotentaries of 
forty-five states or Powers after most careful deliberation, with the most 
beneficent international objects.’”” He suggested that “the counselors 
who have the responsibility of advising the Crown should be requested 
to declare by proclamation or otherwise that it would give effect to the 
conventions whether by the literal terms thereof they were strictly 
binding or not.”’ “ As has been said, Sir Samuel announced in his judg- 
ment in the case of the Mowe that, whether he was legally bound by the 
Hague Conventions or not, he would direct that any enemy ship owner 
who thought he was entitled to a right or immunity under any one of 
these conventions should be allowed to appear and defend his claim 
before the court. Both he and the colonial prize judges declared that 
they would interpret the Hague Conventions in a liberal spirit and that 
the owners of enemy ships claiming immunity from capture should be 
given the benefit of every doubt.*® The following remarks of Sir Samuel 

'S The texts of the decisions rendered by the Counseil des prises in the above men- 
tioned cases may be found in the Revue générale de Droit International Public, January- 
June, 1915, Jurisprudence, pp. 1-12; and November-December, 1915, Jurisprudence, 
pp. 53-54. 

4? Trehern, Pt. I, p. 71. 

°° Thus it was said in the case of the Barenfels: “It is our duty to give effect to the 
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Evans in the case of the Mowe *' are to be commended and they should 
serve as a guide for every judge of a prize court who is called on to deter- 
mine the rights of an enemy suitor: 


When a sea of passions rises and rages as a natural result of such a 
calamitous series of wars as the present, it behooves a court of justice 
to preserve a calm and equitable attitude to all controversies which 
come before it for decision, not only where they concern neutrals, but 
also where they may affect enemy subjects. In times of peace, the 
admiralty courts of this realm, are appealed to by people of all nationali- 
ties who engage in commerce upon the sea, with a confidence that right 
will be done. So in the unhappy and dire times of war the Court of 
Prize as a court of justice will, it is hoped, shew that it holds evenly 
the scales between friend, neutral, and foe. 


In several of the cases examined above the decisions of the British 
prize courts may seem to some to have been unnecessarily harsh and 
technical, and in that respect may be contrasted with the more liberal 
interpretation adopted by the Supreme Court of the United States in the 
vase of the Buena Ventura; yet in other cases technicalities were disre- 
garded, the plea of equity was admitted, and German ships were ordered 
to be detained when a strict interpretation of the law and the facts would 
have justified their condemnation. 

The policy of the government, too, has been marked by liberality in 
dealing with German ships which were in British ports at the outbreak of 
the war. It could have treated the Sixth Hague Convention as inopera- 
tive and condemned the hundreds of enemy ships which were seized 
under the circumstances set forth in the convention. From many quar- 
ters have come urgent appeals for the confiscation of all German vessels 
in British ports as a necessary and legitimate act of reprisal against Ger- 
many for the destruction by submarines of British merchant vessels 
without warning, in violation of the provisions of the Hague Conven- 
tions and contrary to the humane practice of the past.°* But so far as is 
intent of the parties (to the Sixth Hague Convention) and the language of its pre- 
amble makes it clear that the clauses of the convention are to be construed liberally 
in favor of any ship which may have had the misfortune of finding itself in any enemy 
port at the outbreak of the war.” 

51 Tbid, Pt. I, p. 72. 

*2 Such an appeal was addressed to the government by the executive committee 
of the Navy League on July 3, 1915. In its appeal the committee said: “Surely 
it is the obvious duty of the Government to turn to practical account every vessel in 
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known such suggestions have not been seriously considered by the 


government and no reprisals against enemy ships have in fact been 


resorted to.°* 
JAMES W. GARNER. 


their hands for the benefit of British interests. The destruction of British merchant 
vessels in violation of the laws of war offers complete vindication for this form of 
reprisal. Whatever a prize court decision may be as affecting the cargoes of vessels 
which have been seized, there should be no hesitation on the part of the Government 
to confiscate enemy ships as an act of reprisal for British merchantmen which have 
been sunk. 

“In the present exigencies of the nation, every enemy merchantman in seaworthy 
condition should be actively employed as part of the British mercantile marine. The 
immediate value of the adoption of such a policy would be to convince Germany that 
she must pay in kind and at once for her lawlessness at sea, and in the second place 
to assist in considerably modifying the quotations for shipping freights by stimulating 
a demand for the use of these ships by merchants 

“The Navy League, therefore, strongly urge that his Majesty’s Government 
should at once follow the example of our latest ally, Italy, in confiscating at least an 
equivalent of enemy ships to those which have been destroyed by German submarines; 
and further employ all enemy ships for the purpose of British sea commerce upon such 
terms and under such conditions as may be deemed advisable.”’ 

°° It appears, however, from a dispatch of Sir Edward Grey to Ambassador Page 
of February 10, 1915, that the British Government was resorting to its right of req- 
uisitioning German ships detained in British ports. This right is expressly recog- 
nized by Article 2 of the Sixth Hague Convention, but it is conditioned upon 
the obligation to make compensation at the close of the war. 


THE ORIGIN OF THE HAGUE ARBITRAL COURTS * 
Il. THe Proposep CourRT OF ARBITRAL JUSTICE 


A few years of experience with the Permanent Court of Arbitration 
served to make clear the points on which it could be improved. ‘There 
was thus created,” wrote James Brown Scott as reporter of the project 
for a Court of Arbitral Justice, ‘“‘a single institution which might decide 


purely legal questions on the basis of respect for law, and broader ques- 


tions of a non-judicial nature, either or both of which were to be decided 
by judges, that is arbiters, chosen by the parties in controversy. In 
modern states judicial questions are decided by judges in courts of 
justice, and the judges are not the direct appointees of the parties. In 
matters of purely private interest which may be compromised, judges 
of the parties’ choice are as much in place as they would be out of place 
in a court of justice.” ”° 

This difference, and the failure in the 1899 court to realize it, was, of 
course, evident to the foreign offices of the world, but Europe was per- 
haps too concerned about its own affairs to bother much about it and to 
seek for improvement. The American Department of State was not so 
ready to stop short of what it considered best. In the very history of 
the United States it had what is almost the only applicable precedent 
pointing to the inevitable development of a genuine judicial court from 
the existing arbitral machinery. In a circular note of October 21, 1904, 
Secretary Hay made the initial proposal for calling the Second Hague 
Conference and, therefore, the idea of another council of the nations was 
well to the fore in the collective mind of the Department of State for 
some two years and a half before its actual convening. 

Improvement of the pacific settlement machinery offered one of the 
obvious points of departure for the work of the proposed conference and 

* The first part of this article appeared in the JouRNAL for October, 1914 (Vol. 8), 
p. 769. 

25 Scott’s American Addresses at the Second Hague Conference, 113-114; 1 Deuzi- 
éme Conférence de la Paiz, 348. 
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was, as a matter of fact, carefully studied in the Department. The 
diplomatic correspondence of 1904, 1905, 1906 and 1907, as published, 
does not venture a word on the subject, the only program matters dis- 
cussed at length being those of the limitation of armaments and obliga- 
tory arbitration,” so that it may be concluded that the Department 
considered its plans as logically constituting a development of the exist- 
ing court. 

In April, 1907, what proved to be the first of a series of national peace 
congresses was held in New York. Its meetings attracted much atten- 
tion and in its sessions the first public inkling of the intentions of the 
American Government was given. President Roosevelt in a letter of 
April 5 to Andrew Carnegie, which was read on April 15, wrote: 

I hope to see adopted a general arbitration treaty among the nations; 
and I hope to see the Hague Court greatly increased in power and per- 
manency, and the judges in particular made permanent and given 
adequate salaries, so as to make it increasingly probable that in each 
case that may come before them, they will decide between the nations, 
great or small, exactly as a judge within our own limits decides between 
the individuals, great or small, who come before him. Doubtless many 
other matters will be taken up at The Hague; but it seems to me that 
this of a general arbitration treaty is perhaps the most important.” 


For the opening address the congress was fortunate enough to have 


Secretary of State Elihu Root who spoke on April 15, taking for his 
subject ‘‘The American Sentiment of Humanity.” In the course of his 


address he said: 


It has seemed to me that the great obstacle to the universal adoption 
of arbitration is not the unwillingness of civilized nations to submit their 
disputes to the decision of an impartial tribunal; it is rather an appre- 
hension that the tribunal selected will not be impartial. In a dispatch to 
Sir Julian Pauncefote, dated March 5, 1896, Lord Salisbury stated the 
difficulty. He said that 

“Tf the matter in controversy is important, so that defeat is a serious 
blow to the credit or the power of the litigant who is worsted, that 
interest becomes a more or less keen partisanship. According to their 
sympathies, men wish for the victory of one side or another. Such con- 


See For. Rel., 1904, 10-14; 1905, 828-830; 1906, 1625-1642; 1907, 1099-1287. 
% Proceedings of the National Arbitration and Peace Congress, New York, 1907, 
33-34; Scott’s American Addresses, ete., 78-79, 2 Deuxitme Conférence, 309 and 327. 
8 Jbid., 43 ff.; American Addresses, etc., 84-86; 2 Deuxriéme Conférence, 314-315. 
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flicting sympathies interfere most formidably with the choice of an im- 
partialarbitrator. * * * 

“ This is the difficulty which stands in the way of unrestricted arbitra- 
tion. By whatever plan the tribunal is selected, the end of it must be 
that issues in which the litigant states are most deeply interested will be 
decided by the will of one man, and that man a foreigner. He has no 
jury to find his facts; he has no court of appeal to correct his law; and he 
is sure to be credited, justly or not, with a leaning to one litigant or the 
other.”’ 

The feeling which Lord Salisbury so well expressed is, I think, the 
great stumbling-block in the way of arbitration. The essential fact 
which supports that feeling is that arbitration too often acts diplo- 
matically rather than judicially; they consider themselves as belonging 
to diplomacy rather than to jurisprudence; they measure their respon- 
sibility and their duty by the traditions, the sentiments, and the sense of 
honorable obligation which has grown up in centuries of diplomatic 
intercourse, rather than by the traditions, the sentiments, and the sense 
of honorable obligation which characterize the judicial department of 
civilized nations. Instead of the sense of responsibility for impartial 
judgment, which weighs upon the judicial officers of every civilized 
country, and which is enforced by the honor and self-respect of every 
upright judge, an international arbitration is often regarded as an occa- 
sion for diplomatic adjustment. Granting that the diplomats who are 
engaged in an arbitration have the purest motives; that they act in 
accordance with the policy they deem to be best for the nations con- 
cerned in the controversy; assuming that they thrust aside entirely in 


their consideration any interests which their own countries may have 
in the controversy or in securing the favor or averting the displeasure of 
the parties before them, nevertheless it remains that in such an arbitra- 
tion the litigant nations find that questions of policy, and not simple 
questions of fact and law, are submitted to alien determination, and an 
appreciable part of that sovereignty which it is the function of every 
nation to exercise for itself in determining its own policy is transferred 


to the arbitrators. * * * 


What we need for the further development of arbitration is the sub- 
stitution of judicial action for diplomatic action, the substitution of 
judicial sense of responsibility for diplomatic sense of responsibility. 
We need for arbitrators not distinguished public men concerned in all 
the international questions of the day, but judges who will be interested 
only in the question appearing upon the record before them. Plainly 
this end is to be attained by the establishment of a court of permanent 
judges, who will have no other occupation and no other interest but the 
exercise of the judicial faculty under the sanction of that high sense of 
responsibility which has made the courts of justice in the civilized na- 
tions of the world the exponents of all that is best and noblest in modern 
civilization. 
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In Secretary Root’s instructions of May 31, 1907, to the American 
delegation to the Conference it is written: 7° 


5. In the general field of arbitration two lines of advance are clearly 
indicated. The first is to provide for obligatory arbitration as broad in 
scope as now appears to be practicable, and the second is to increase the 
effectiveness of the system, so that nations may more readily have 
recourse to it voluntarily. * * * 

The method in which arbitration can be made more effective, so that 
nations may be ready to have recourse to it voluntarily and to enter into 
treaties by which they bind themselves to submit to it is indicated by 
observation of the weakness of the system now apparent. There can be 
no doubt that the principal objection to arbitration rests not upon the 
unwillingness of nations to submit their controversies to impartial 
arbitration, but upon an apprehension that the arbitrations to which 
they submit may not be impartial. It has been a very general practice 
for arbitrators to act, not as judges deciding questions of fact and law 
upon the record before them under a sense of judicial responsibility, but 
as negotiators effecting settlements of the questions brought before 
them in accordance with the traditions and usages and subject to all the 
considerations and influences which affect diplomatic agents. The two 
methods are radically different, proceed upon different standards of 
honorable obligation, and frequently lead to widely differing results. 
It very frequently happens that a nation which would be very willing to 
submit its differences to an impartial judicial determination is unwilling 
to subject them to this kind of diplomatic process. If there could be a 
tribunal which would pass upon questions between nations with the 
same impartial and impersonal judgment that the Supreme Court of the 
United States gives to questions arising between citizens of the different 
States, or between foreign citizens and the citizens of the United States, 
there can be no doubt that nations would be much more ready to submit 
their controversies to its decision than they are now to take the chances 
of arbitration. It should be your effort to bring about in the Second 
Conference a development of the Hague Tribunal into a permanent 
tribunal composed of judges who are judicial officers and nothing else, 
who are paid adequate salaries, who have no other occupation, and who 
will devote their entire time to the trial and decision of international 
causes by judicial methods and under a sense of judicial responsibility. 
These judges should be so selected from the different countries that the 
different systems of law and procedure and the principal languages shall 
he fairly represented. The court should be made of such dignity, con- 
sideration and rank that the best and ablest jurist will accept appoint- 

2% Sen. Doc. 444, 60th Cong. Ist Sess., 10-11, 12; For. Rel., 1907, 1133, 1135; 
Instructions to American Delegates to the Hague Conferences, World Peace Founda- 
tion Pamphlet Series, 20, 22-23; Scott: The Hague Peace Conferences of 1899 and 
1907, II, 189, 191. 
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ment to it, and that the whole world will have absolute confidence in its 
judgments. 


The Second Hague Conference met on June 13, 1907, and at the second 
plenary session on June 19 the work to be undertaken was assigned to 
four commissions. The first of these was made up of Gaétan Mérey de 
Kapos-Mére of Austria-Hungary, Ruy Barbosa of Brazil, and Sir 
Edward Fry of Great Britain, honorary presidents; Léon Bourgeois of 
France, president; Herr Kriege of Germany, Cléon Rizo Rangabé of 
Greece, Guido Pompilj of Italy, and Gonzalo A. Esteva of the United 
Mexican States, vice presidents. To this commission was referred the 


juestions relative to maritime prize, which came up later in connection 


with the International Prize Court, and the first article of the Conference 
program of April 3, 1906, which read: ‘‘ Improvements to be made in the 
provisions of the convention relative to the peaceful settlement of inter- 
national disputes as regards the Court of Arbitration and the interna- 
tional commissions of inquiry.’’ * 

The First Commission met on June 22, M. Bourgeois opening with one 
of his felicitous addresses in which he reviewed the status of the ques- 
tions to be examined. ‘As a natural result of the organization of re- 
course to arbitration and the institution of the Permanent Court, the 
idea of international justice has entered the domain of practical reality,”’ 
he commented. ‘The mind of the peoples is keenly engrossed with it, 
impatient of enjoying without delay its full realization, so great are the 
needs for equity, to which the progress of civilization naturally conduces. 
The legitimate prudence of governments is accustomed to it.” *' But 
the talented Frenchman left the thought there, to continue with the 
results already credited to The Hague machinery for pacific settlement. 
As he said a moment later, “‘it does not befit your president to determine 
the field of your debates or to forecast the problems which may later be 
submitted to you.”’ 

Baron Marschall von Bieberstein of Germany, as the applause ac- 
corded to M. Bourgeois died away, rose to present his project for prize 
jurisdiction, followed a moment later by Sir Edward Fry of Great 
Britain with a plan for the same purpose. The German offered an 

” See For. Rel., 1906, 1626 and 1630, and 1 Deuxiéme Conférence, etc., XVII. 

312 Deuxieme Conférence, etc., 5. 
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amendment to the Pacific Settlement Convention, Mexico presented an 
obligatory arbitration treaty, France two projects on the commission of 
inquiry and summary arbitration titles, and General Porter his proposal 
on the recovery of contract debts. M. de Martens asked that the right 
to deposit amendments or projects in the course of the debates be freely 
reserved to each delegation, and the president ruled that “each may 
offer propositions whenever it shall seem opportune.” 

He continued to the effect that the commission had before it proposals 
of two orders,—pacific settlement and maritime prize. Accordingly, 
he suggested a division into two subcommissions, the first to study 
improvements in the Pacific Settlement Convention, and the second to 
study the matters eventually brought into the International Prize Court 
Convention. Two lists were opened, and commission members were 


free to join the subcommissions according to their predilections. A total 


of 101 members joined the First Subcommission. 

The First Subcommission met on June 25, M. Bourgeois as president 
indicating again that “it is needless to say that there can be no closure 
against any future proposition and that complete freedom of initiative 
and of discussion is assured to each during the course of the debates.”’ *” 
The actual work of the First Subcommission was assigned as the revision 
of the text of the 1899 Convention for the Pacific Settlement of Interna- 
tional Disputes in connection with the propositions already made and 
to be made.** 

At the beginning of this session, ‘‘M. de Martens, in the name of the 

Russian delegation, deposited three propositions * * * the second 
on the improvement of the Permanent Court of Arbitration (in two 
folios).”’ The first and third of these three propositions by definition and 


22 Deuxitme Conférence, etc., 209. 

‘8 This work began at the second session on June 27 and continued through ten 
sessions until August 13, when the subcommission’s work was done on this subject. 
Comité d’Examen A, established by the fourth session of the subcommission on 
July 9, held but six sessions for its task of putting the revision in shape for submission, 
its first four on July 13, 16, 20 and 23, a fifth on August 13, and a sixth on October 1. 
Subcommissions of the Conference and their subordinate comités d’examen met at the 
convenience of their members, some of whom were frequently liable to have con- 
flicting engagements. Commissions met in the morning and afternoon, Tuesday 
morning and Thursday afternoon being set for the first, which is the one in which we 
are here interested. 
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specific reference in the minutes are Annexes 2 and 11, printed as such 
in 2 Deuxiéme Conférence Internationale de la Paix, 862 and 875, and 
relating respectively to commissions of inquiry and arbitral procedure. 
The second, ‘‘in two folios,” is identified as Annex 10, and there need be 
no doubt that its second folio was the one printed as Annex 75, which 
was later referred to by M. de Martens himself as having been de- 
posited ‘‘nearly six weeks”’ before August 1. And this is proved by the 
list made out for Committee of Examination A.** Again Russia was in 
the lead as to the deposit of projects, and the second folio of the second 


project deposited on June 25, later called Annex 75, reads as follows: 


TiTLe IV 
INTERNATIONAL ARBITRATION 
CuaPpTER II. The Permanent Court of Arbitration 


Art. 24. The members of the Permanent Court of Arbitration shall 
meet once each year at The Hague in plenary session. 

These meetings are competent for: 

1. Electing by secret ballot three members from the list of arbiters 
who, during the following year, must always be ready to constitute 
immediately the Permanent Tribunal of Arbitration; 

2. Taking cognizance of the annual report (compte rendu *°) of the 
Administrative Council, as well as of the International Bureau; 

3. Expressing the opinion of the Permanent Court of Arbitration on 
questions arising during the course of the procedure of an arbitration 
tribunal, as well as on the actions (agissements) of the Administrative 
Council and the International Bureau: 

4. Exchanging their ideas on the progress of international arbitration 
in general. 

The same members of the Permanent Tribunal of Arbitration may be 
re-elected by the above-mentioned meeting of the members of the Per- 
manent Court of Arbitration for a new year of functioning. 

Art. 25. In case of the consent of the Powers in dispute to leave their 
difference to arbitration, they address themselves to the International 
Bureau requiring it immediately to convoke members of the Permanent 
Tribunal! of Arbitration. 

The two parties are free each to add one member specially designated 
to the body of the Permanent Tribunal of Arbitration. 

Art. 26. In default of the convocation of the Permanent Tribunal of 


34 Thid., 375. 
35 The term used as the title for the document annually issued is rapport. 
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Arbitration, the parties in dispute may proceed in the following manner 
for the constitution of a special Tribunal of Arbitration: 

Kach party appoints two arbiters and they together choose an umpire. 

In case of a division of votes, the choice of the umpire is intrusted to a 
third Power, designated in common accord by the parties. 

If accord is not established on this subject, each party designates a 
different Power, and the choice of the umpire is made in concert by the 
Powers so designated. 

The Tribunal being thus composed, the parties notify the Interna- 
tional Bureau of their decision to constitute a special Tribunal of Arbi- 
tration, and the names of the arbiters. 

Art. 27. The Permanent Tribunal of Arbitration meets on the date 
fixed by the parties. 

The members of the Permanent Court of Arbitration, in the exercise 
of their functions and outside of their countries, enjoy diplomatic 
privileges and immunities. 

Here follow Articles 25 ff., of the Convention of 1899. 

By repute it was known that the delegation of the United States 
intended to make some suggestion for improving the existing court. 
lormal deposit of projects was not demanded owing to the freedom per- 
mitted in introducing them; but, though the time of deposit of the 
American proposition is not given in the published records of the Confer- 
ence, it can be approximated. Article 9 of the réglement of the Confer- 
ence provided that ‘“‘every proposed resolution or desire to be discussed 
by the Conference must, as a general rule, be delivered in writing to the 
president, and be printed and distributed before being taken up for 
discussion.”’ ** Observance of this rule gives the only clue to the time of 
deposit of the American proposal, and it is interesting to note that the 
evidence points to a much earlier date of deposit than has been usually 
assigned to the project. When Committee of Examination A met for its 
first session on July 13, M. Bourgeois as president summarized the prop- 
ositions “communicated to the committee in due form—each docu- 
ment bearing its serial number,” that is, its number in the order of its 
deposit. The list shows the Russian proposition as No. 6 and the 
American one as No. 19. By tracing the date of deposit of all the proj- 
ects possible, I conclude that the American proposition was handed in 
between July 2 and July 9 or on one of those dates. This approximate 
date is circumstantially indicated by the fact that as early as July 16, 


% 1 Deuritme Conférence, 62; Scott’s Hague Peace Conferences, I, 774. 
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M. Asser of the Netherlands showed a familiarity with it, which was 
not recently acquired, and said that its existence, ‘‘at the beginning of 


the Conference,’’ had prevented his depositing a project. At any rate, 
shortly after Russia’s project was in, the United States deposited this 


epoch-marking document: 


Conformably to the instructions of its government, the delegation of 
the United States of America has the honor of submitting the following 
proposition, with the purpose of facilitating recourse to a judicial deter- 
mination of international differences which it has not been possible to 
settle by diplomatic means, for the organization of a permanent court of 
arbitration, accessible at all times, and functioning, except by contrary 
stipulation of the parties, conformably to the rules of procedure inserted 
in the Convention of 1899, or which may be adopted by this Conference. 

Although our delegation does not consider it expedient to formulate in 
detail the organization, jurisdiction, or procedure of this tribunal, the 
delegation is ready to submit at the opportune moment suggestions 
concerning the details of this proposition of a nature to aid the special 
committee in taking up the consideration of the question. However, in 
view of the importance and purpose of the question, the delegation of the 
United States of America respectfully suggests that it would be in point 
that the president of the First Commission appoint a special committee 
composed of nine members at most, to which shall be submitted the 
present proposition, others of the same character and those including the 
various details of the proposition; the special committee, after due 
deliberation, to make a report of its views and recommendations to the 
First Subcommission of the First Commission. 

I. A Permanent Court of Arbitration shall be organized, to consist of 
fifteen judges of the highest moral standing and of recognized com- 
petency in questions of international law. They and their successors 
shall be appointed in the manner to be determined by this Conference, 
but they shall be so chosen from the different countries that the various 
systems of law and procedure and the principal languages shall be suit- 
ably represented in the personnel of the court. They shall be appointed 
for —— years, or until their successors have been appointed and have 


accepted. 

Il. The Permanent Court shall convene annually at The Hague on a 
specified date and shall remain in session as long as necessary. It shall 
elect its own officers and, saving the stipulations of the convention, it 
shall draw up its own regulations. Every decision shall be reached by a 
majority, and nine members shall constitute a quorum. The judges 
shall be equal in rank, shall enjoy diplomatic immunity, and shall re- 
ceive a salary sufficient to enable them to devote their time to the con- 
sideration of the matters brought before them. 

IIT. In no case (unless the parties expressly consent thereto) shall a 
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judge take part in the consideration or decision of any case before the 
court when his nation is a party therein. 

IV. The Permanent Court shall be competent to take cognizance of 
and determine all cases involving differences of an international char- 
acter between sovereign nations, which it has been impossible to settle 
through diplomatic channels and which have been submitted to it by 
agreement between the parties, either originally or for review or revi- 
sion, or in order to determine the relative rights, duties or obligations in 
accordance with the finding, decisions, or awards of commissions of 
inquiry and specially constituted tribunals of arbitration. 

V. The judges of the Permanent Court shall be competent to act as 
judges in any commission of inquiry or special tribunal of arbitration 
which may be constituted by any Power for the consideration of any 
matter which may be specially referred to it and which must be deter- 
mined by it. 

VI. The present Permanent Court of Arbitration might, as far as 
possible, constitute the basis of the court, care being taken that the 
Powers which recently signed the Convention of 1899 are represented in 

The First Subcommission at its second, third and fourth sessions on 
June 27, July 2, and July 9 was engaged in passing the 1899 Convention 
for the Pacific Settlement of International Disputes through a reading 
On the 16th the subcommission had reached 


preliminary to revision. 
Title IV, relating to arbitration and the Permanent Court, in this 
preliminary reading. Then began an avalanche of projects dealing 


mostly with the recovery of contract debts. This was explained by the 
facts that the American proposal on the subject had been called forward 
by General Porter’s speech on July 16 and that opinion leaned strongly 
to realizing the idea by an amendment in Title IV, Chapter III, relative 
to arbitration in general. In addition, obligatory character and the 
status of the Permanent Court were naturally suggestive subjects. 
Under these conditions, M. Asser of the Netherlands said: 


Before the meeting of this Conference, the delegation of the Nether- 
lands proposed the question of what improvements might be introduced 
into the Convention for the Pacific Settlement of International Disputes, 
especially as concerns international arbitration. 

It has understood that in two respects the Conference would seek to 
strengthen this institution, first, by working to extend obligatory ar- 


7 American Addresses, etc., 205; Scott’s Hague Peace Conferences, I, 821-822; 2 
Deuritme Conférence, ete., 1031-1032, from which the preamble is translated. 
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bitration, and next by facilitating procedure or causing the formation of a 
truly permanent tribunal in the body of the Court of Arbitration. In 
fact, numerous proposals in one or the other sense have been deposited. 
They all testify to the desires of their authors to advance the work under- 
taken in 1899. What the First Conference, under the very able direction 
of the illustrious president of this commission, did in the interest of 
international arbitration constitutes a considerable progress. It is the 
first stage in the direction of the pacific solution of conflicts. But our 
Conference would give cause everywhere in the world for a very great 
deception if we should not profit by the singular occasion presented to 
us in the parliament where all civilized nations are represented to ad- 
vance the cause which is dear to us. From this point of view we ask 
ourselves what we have a right to expect from this Conference in respect 
to the matter which concerns us. * * * 

We believe that the cause of arbitration will be served in a manner 
much more efficacious (than by obligatory arbitration) by the efforts 
tending to realize in whole or in part the permanence of the Court of 
Arbitration. I shall never forget the great impression produced in 1899 
by the discourse of Sir Julian Pauncefote, the honorable British dele- 
gate, who, for the first time from the mouth of a statesman of this great 
empire,—which no one can reproach with too lightly sacrificing to the 
illusions of the moment,—gave us to understand that this eminent 
diplomat proposed the establishment of a permanent court with the 
judgment of differences between states as its mandate. Russia, faithful 
to the spirit which had inspired her august Emperor, came not only to 
support the proposition, but on her part presented a detailed project 
concerning the organization and functioning of the court. The Com- 
mittee of Examination, full of enthusiasm, worked to construct the 
edifice of this world tribunal. Good will was not lacking, but circum- 
stances did not then permit realization of the idea. 

Instead of a permanent court, the convention of 1899 gave only the 
phantom of a court, an impalpable specter or, to speak more precisely, it 
gave a secretariat and a list. And when two Powers, having a difference 
to settle, * * * demand that the door giving access to the hearing 
room where this court sits be opened to them, the secretary general, 
thanks to the munificence of Mr. Carnegie, can show them a magnif- 
icent hall, but, instead of a court, he will present to them a list on which 
they will find the names of a large number of persons ‘‘of a recognized 
competence in questions of international law, enjoying the highest mora! 
consideration, ete., ete.”” Gentlemen, I take the liberty of observing 
that even before the creation of the court, the parties were quite as well 
able to choose arbiters from the persons mentioned on this list. What, 
then, has resulted in practice from this fine creation of 1899? 

Many powers—we are happy to remark after reading the propositions 
which have been made to us—seem fully convinced that the Conference 
of 1907 must not be dissolved without being able to say,—applying to 
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our work a well known historic phrase,—that the Permanent Court, in 
whole or in part, shall henceforth be a verity. 

The delegation of the Netherlands, convinced of the utility of such 
a transformation, but not daring to predict its realization in a complete 
manner in this Second Conference, had prepared a proposition looking to 
installing, alongside the secretariat, a permanent committee of procedure 
whose members, if the parties desired, might also be called upon to 
adjudge the difference itself. This proposition has not been deposited 
because from the beginning of the Conference it has been in possession 
of the more radical propositions of two great Powers looking to the 
establishment of a permanent tribunal for the decision of the disputes 
themselves. The initiative taken by the great Republic of North 
America and by Russia is most remarkable. We express the wish that, 
except for any modification of details which may seem useful, it may 
attain the desired purpose. It can be asserted that the idea of a per- 
manent international tribunal gains ground. 

England proposes an institution for special prize jurisdiction. Ger- 
many in its project on the same subject has also adopted this system, 
but only for the duration of a war, which changes nothing in the prin- 
ciple of creating a tribunal charged with judging future conflicts. * * * 
The Conference, one may now foresee, will succeed in introducing this 
international jurisdiction of prize, as well as many other important 
improvements in the field of the law of war, and we can felicitate it 
thereon. 

Just because we are a peace conference, I hope that we will not sep- 
arate without having rendered recourse to arbitration easier both by the 
revision of rules of procedure and by establishing in the body of the 
court of arbitration a permanent tribunal with a competence more or 
less extensive. The mere existence of such a tribunal, even without the 
juridie obligation of invoking its decision, will have an immense moral 
effect in the interest of justice and peace. 

You recall, gentlemen, how a great monarch—who was not only a 
famous general but at the same time a philosopher trained in the French 
school of the 18th century,—on the point of committing an injustice. 
was impressed by the exclamation of a simple miller who recalled to him 
that ‘there were judges at Berlin.”’ ‘‘ Pleased that under his rule people 
believed in justice,” he yielded himself to the court. 

Well, gentlemen, when some day a really permanent tribunal shall 
sit here, I believe I can say—and you know I am not a Utopian—that 
even without the signing of conventions of arbitration, whose utility I 
am far from denying, it will not be without practical result that the 
famous article inspired by France—the “duty” article (27)—is invoked 
to recall to the state wishing to commit an injustice that ‘“‘there are 
judges at The Hague.” * 


82 Deurieme Conférence, 233-234, 235-236. 
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Speaking of obligatory arbitration in the seventh session of the sub- 
commission on July 23, Baron Marschall von Bieberstein of Germany 


said: 

I see still another way open toward the end which is common to us. 
The idea of arbitration between nations will unquestionably gain if we 
succeed in improving and simplifying the procedure established by the 
Convention of 1899 for recourse to the Hague tribunal. But the most 
important reform would be that which the proposals of the United 
States of America and of Russia indicate to us and which would consist 
in giving to the Hague tribunal the character of a really permanent 
tribunal. We subscribe fully to the homage which has been rendered to 
the activity of the Hague Court. But we must not close our eyes to its 
imperfections. It is not criticism I desire to make. Quite the contrary. 
It is the great merit of the First Conference to have indicated to us the 
road we must follow. A real, permanent court, composed of judges who 
by their character and ability shall enjoy universal confidence, will 
exercise an attraction, automatic as it were, for juridic differences of 
every sort. And such an institution will assure to arbitration an em- 
ployment more frequent and extensive than a general compromisory 
clause which would have to be surrounded with evasions, reserves and 
restrictions. We are ready to employ all our forces to collaborate in the 
accomplishment of this task. In thus continuing the work of 1899, the 
Second Peace Conference would not be inferior to the First and would 
justify the hope that its labors shall contribute to the maintenance of 
peace by extending the empire of law and fortifying the sentiment of 
international justice.” 

Chapter I of Title IV occupied the sessions of July 16, 23 and 27, 
when, after a flood of projects, the subcommission was ready to consider 
the next chapter, on the Permanent Court, together with proposals for 
changing it. Because the cornerstone of the Hague Palace of Peace was 
to be laid on Tuesday, July 30, the regular meeting day, the session was 
postponed until Thursday, August 1, when the ninth session of the First 
Subcommission convened at 10:45 a. m. M. Bourgeois said that the 
order of the day called for continuing the reading of the Convention of 
1899, beginning with Article 20, on the Permanent Court. He called 
attention to the synoptic table which had been prepared by the secre- 
tariat summarizing the proposals. As the applause appreciating this 
very excellent piece of work ceased, Joseph H. Choate, already one of the 
great figures of the Conference, arose. A new idea was to be championed 


in the Conference. 
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Mr. Choate’s speech calling attention to the American project being 
in English, was not fully understood by many of the delegates, but it was 
immediately read in French translation by Baron d’Estournelles de 
Constant, eliciting cordial applause in both versions. The technical 
American delegate, James Brown Scott, followed his chief, speaking in 
l’rench and explaining in its practical features the aim and merits of the 


plan. It is impracticable to insert both speeches here on account of 


length, and they are readily available in English; but it is necessary to 
summarize, and this may be done in the words of the orators. Said 


Mr. Choate in part: 


We do not err, Mr. President, in saying that the work of the First 
Conference in this regard, noble and far-reaching as it was, has not 
proved entirely complete and adequate to meet the progressive demands 
of the nations, and to draw to the Hague tribunal for decision any great 
part of the arbitrations that have been agreed upon; and that in the eight 
years of its existence only four cases have been submitted to it, and of the 
sixty judges, more or less, who were named as members of the court at 
least two thirds have not, as yet, been called upon for any service. It is 
not easy, or perhaps desirable, at this stage of the discussion to analyze 
all the causes of the failure of a general or frequent resort of the nations 
to the Hague tribunal, but a few of them are so obvious that they may be 
properly suggested. Certainly it was for no lack of adequate and com- 
petent and distinguished judges, for the services they have performed 
in the four cases which they have considered have been of the highest 
character, and it is out of those very judges that we propose to con- 
stitute our new proposed court. 

I am inclined to think that one of the causes which has prevented a 
more frequent resort of nations to the Hague tribunal, especially in cases 
of ordinary or minor importance, has been the expensiveness of a case 
brought there; and it should be one element of reform that the expense 
of the court itself, including the salaries of the judges, shall be borne at 
the common expense of all the signatory Powers, so as to furnish to the 
suitors a court at least free of expense to them, as is the case with suitors 
of all nations in their national courts. 

The fact that there was nothing permanent or continuous or connected 
in the sessions of the court, or in the adjudication of the cases submitted 
to it, has been an obvious source of weakness and want of prestige in the 
tribunal. Each trial it had before it has been wholly independent of 
every other, and its occasional utterances, widely distant in point of time 
and disconnected in subject-matter, have not gone far toward consti- 
tuting a consistent body of international law or of valuable contributions 
to international law, which ought to emanate from an international 
tribunal representing the power and might of all the nations. In fact it 
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has thus far been a court only in name,—a framework for the selection of 
referees for each particular case, never consisting of the same judges. It 
has done great good as far as it has been permitted to work at all, but 
our effort should be to try and make a tribunal which shall be the me- 
dium of vastly greater and constantly increasing benefit to the nations 
and to mankind at large. 

Let us then seek to develop out of it a permanent court, which shall 
hold regular and continuous sessions, which shall consist of the same 
judges, which shall pay due heed to its own decisions, which shall speak 
with the authority of the united voice of the nations, and gradually 
build up a system of international law, definite and precise, which shall 
command the approval and regulate the conduct of the nations. By 
such a step in advance we shall justify the confidence which has been 
placed in us and shall make the work of this Second Conference worthy 
of comparison with that of the Conference of 1899. 

We have not, Mr. President, in the proposition which we have offered 
attempted even to sketch the details of the constitution and powers and 
character of our proposed court. We have not thought it possible that 
one nation could of itself prescribe or even suggest such details, but that 
they should be the result of consultation and conference among all the 
nations represented in a suitable committee to be appointed by the 
president to consider them.” * * 


Said Mr. Scott in his longer and more detailed speech: 


The strength of the work of 1899 lies in the 7dea of a court for the 


settlement of international differences; its weakness consists in the fact 
that the machinery provided is inadequate for its realization. * * * 

* * * It is common knowledge that no permanent court exists 
because no permanent court ever was established under the convention, 
and it necessarily follows that if a permanent court does not exist, it is 
not accessible at all times, or indeed at any time. The most that can be 
said is that the signatory Powers furnished a list of judges from which, as 
occasion required, a temporary tribunal of arbitration might be com- 
pe ys d. 

It would further appear that the judges so appointed by the signatory 
Powers were not necessarily judges in the legal sense of the word, but 
might be jurists, negotiators, diplomatists, or politicians specially de- 
tailed. In a word, the Permanent Court is not permanent because it is 
not composed of permanent judges; it is not accessible because it has to 
be constituted for each case; it is not a court because it is not composed of 
judges. 

A careful examination of the sections previously quoted shows be- 
yond peradventure that the framers contemplated the establishment of a 
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court of justice to which differences of an international nature might be 
submitted for judicial consideration and decision. * * * 

To decide as a judge, and according to law, it is evident that a court 
should be constituted, and it is also evident that the court should sit as a 
judicial, not as a diplomatic or political, tribunal. Questions of special 
national interest should be excluded because the intent clearly is to 
decide a controversy not by national law but by international law. A 
court is not a branch of the foreign office, nor is it a chancellery. Ques- 
tions of a political nature should likewise be excluded, for a court is 
neither a deliberative nor a legislative assembly. It neither makes laws 
nor determines a policy. Its supreme function is to interpret and to 
apply the law to a concrete case. 

The court, therefore, is a judicial body composed of judges whose duty 
it is to examine the case presented, to weigh evidence, and thus establish 
the facts involved, and to the facts thus found to apply a principle of 
law, thus forming the judgment. It follows, then, that only questions 
capable of judicial treatment should be submitted, and that the duty of 
the judge should be limited to the formation of judgments. The de- 
sideratum is that a law and its interpretation should be certain, and 
certainty of judgment is possible only when strictly judicial questions are 
presented to the court. Upon a given state of facts you may predicate a 
judgment. If special interests be introduced, if political questions be 
involved, the judgment of a court must be as involved and confused as 
the special interests and political questions. * * 

It is difficult to conceive of a court of justice without judges trained in 
the administration of justice. It is as difficult,—indeed it is well-nigh 
impossible,—to think of a court without at one and the same time having 
in mind the jurisdiction of the court. An international court does not 
compete with a national court. The questions submitted to it are not of 
a national or municipal character. They are of an international char- 
acter, to be determined according to international equity and interna- 
tional law. * * * Clearly it can have no origina! jurisdiction. Its 
jurisdiction must be conferred upon it specifically, for when created it is 
as powerless and helpless as the newborn babe. The jurisdiction must be 
conferred upon it expressly, and it would seem that this may happen in 
several ways. First, the signatory Powers may conclude a general treaty 
of arbitration and may agree that all differences of an international 
nature shall be considered. Or, second, if the signatory Powers do not 
conclude a general agreement, the positive jurisdiction of the court may 
be based upon the separate treaties of arbitration already concluded 
between the nations. * * * 

But it may well happen that nations may, in the absence of a treaty of 
arbitration, be willing to submit special differences arising between them 
to the judgment and determination of the court. As the jurisdiction in 
such cases would be occasional, and as it would depend wholly upon 
the volition of the parties in coniroversy, it may be called voluntary or 
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facultative jurisdiction. It is a matter of no great importance whether 
the jurisdiction is obligatory or whether it is facultative, provided 
only that questions be submitted to the court for their determina- 


It is probable that the views already presented may meet with general 
acceptance, but the important question still remains, How is this per- 
manent court, composed of judges, to be constituted? No attempt is 
made to disguise the difficulty and importance of this question; for if it 
were an easy task, we would not be engaged in discussing it in this year 
of grace 1907. 

It is obvious at the outstart that a court, to be truly international, 
should represent not only one or many but all nations. It is equally 
obvious that a court composed of a single representative from each in- 
dependent and sovereign nation would be unwieldy. Forty-five judges, 
sitting together, might compose a judicial assembly; they would not 
constitute a court. And our purpose is to establish a court, not to call 
into existence a judicial assembly. * * * 

* * * However desirable a permanent court may be, it cannot be 
imposed upon any nation. The court can only exist for this nation by 
reason of its express consent. If it be said that all states are equal, it 
necessarily follows that the conception of great and small Powers finds 
no place in a correct system of international law. It is only when we 
leave the realm of law and face brute force that inequality appears. It is 
only when the sword is thrown upon the scales of justice that the balance 
* * 

* * * Recognizing the equality of right and the equality of interest 
in law, and giving full effect to this equality in the constitution of a 
permanent court, we must yet find some other principle upon which to 
base it if we wish to erect a small court of a permanent nature. 

Fortunately another principle exists. While all states are equal in 
international law, and while their interest in justice is the same, or 
should be the same, there is a great difference between nations con- 
sidered from the standpoint of material interests. * * * Theinterests 
of a_large and populous state are widespread, indeed universal, and 
complications and differences are most likely to arise where these inter- 
ests come into conflict. It cannot be said that lawsuits bear a mathemat- 
ical and constant relation to population. A state of thirty millions may 
not have six times as many lawsuits as a state of five millions, and it is 
to be hoped that this is not so. But there is a sensible relation between 
population, wealth, and industry on the one hand and lawsuits on the 
caer. * * * 

* * * We must determine the law to be enforced. The problem 
here is complicated by the fact that many systems of law exist and that 
these various systems must find adequate representation. As a rule, a 
single system of law obtains in a municipal court; another system obtains 
in another court. These two systems, administered in one and the same 
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court, would not make the tribunal a court of international law; for, to 
be truly international, it must embrace the various systems of the 
world. When this is done it becomes a world court. If the Permanent 
Court of Arbitration is to judge according to equity and international 
law, it must not be the equity of any one system, but the equity which 
is the resultant of the various systems of law. * * * Forthe purposes 
of the Permanent Court of Arbitration municipal law must be inter- 
nationalized. In this case, and in this case only, can the judgment be 
equitable in any international sense, and the judgment so formed will be 
based upon international equity as well as international law. * * * 

The question of language is one of great difficulty, and languages as 
such should be represented in the court. To one sitting in the Conference 
day by day and observing the difficulty with which the idea clothes 
itself in French form, it must be a matter of great importance that the 
languages should find representation in the court, so that the judge and 
client may be upon speaking terms. 

* * * Should parties to a controversy desire a summary proceeding, 
they might request a special detail of three or five judges from the 
Permanent Court of Arbitration by striking alternately from the list an 
equal number until the desired number remained. Powers desiring to 
form a commission of inquiry for a particular purpose could resort to 
the Permanent Court of Arbitration and constitute a commission in the 
above-described manner, and add thereto an equal number of nationals 
from each of the parties. * * * 

Without considering further details, * * * I beg to express the 
conviction that the mere existence of a permanent court of arbitration, 
composed of a limited number of judges trained in municipal law and 
experienced in the law of nations, would be a guaranty of peace. As 
long as men are what they are, and nations are formed of ordinary men, 
we shall be exposed to war and rumors of war. The generous and high- 
minded may seek to ameliorate the evils and misfortunes of armed con- 
flict, but it is certainly a nobler task, and a more beneficent one, to re- 
move the causes which, if unremoved, might lead to a resort to arms. 
The safest and surest means to prevent war is to minimize the causes of 
war and to remove, as far as possible, its pretexts. Justice, as adminis- 
tered in municipal courts, has done away with the principle of self-help 
and the use of force as a means of redress. An international court where 
justice is administered equally and impartially to the small as well as to 
the great will go far to substitute the rule of law for the rule of man, 
order for disorder, equilibrium for instability, peace and content for 
disorder and apprehension of the future. To employ the language of a 
distinguished colleague, M. de Martens, the line of progress is par la 
justice vers la paix." 


t American Addresses, etc., 86 ff. passim; 2 Deuxieme Conférence, 315-321 passim. 
The translation, by Dr. Scott himself, is frequently somewhat free. 


288 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


M. de Martens of Russia followed the American’s eloquent period, and 
is quoted at length because of the soundness of his judgment, his division 
of honors for the credit of proposing a change in the existing court, and 
the relative lack of appreciation of his speech among English-speaking 


people. In essentials he said: 


I consider it necessary to-day to explain the reasons which led our 
delegation to prepare (its) project. My task is, however, made easy by 
the fine discourse which we have just heard from the first delegate of the 
United States of America. We agree with him on an essential and indis- 
putable fact, that the present Permanent Court of Arbitration is not 
organized as it ought to be. An improvement is called for and it is our 
task to accomplish it, an important task, in my opinion, more important 
than any which falls to us. 

I have under my eyes the Russian circular of April 3, 1906, in which is 
the program adopted by all the Powers. It speaks in the first place of 
the necessity of perfecting the principal creation of the 1899 Conference, 
that is, the Permanent Court: “The First Conference separated in the 
firm belief that its labors would subsequently be perfected from the 
effect of the regular progress of enlightenment among the nations and 
abreast of the results acquired from experience. Its most important 
creation, the International Court of Arbitration, is an institution that 
has already proved its worth and brought together, for the good of all, 
an areopagus of jurists who command the respect of the world.” * * * 
(Cf. For. Rel., 1906, 1629.} 

* * * If we examine closely the road traveled, we shall discover 
that in reality the ideal end we seek to attain is still far off. Four arbi- 
trations have been submitted to the Hague Court in eight years; 33 con- 
ventions have been signed. They are respectable figures, but insufficient 
if we are not to play with words. Have the Powers which have con- 
cluded these arbitration conventions sought to fortify the Hague Court? 
Not always. They have provided arbitration, but they have sometimes 
forgotten the Hague Court. In a way these conventions testify rather 
to the forgetting than the existence of the court. It is therefore true that 
improvements are urgent; it is so true that the Argentine delegation has 
expressed the opinion that heads of states should refuse to accept the 
functions of arbiter before appeal is made to the Hague Court. I do 
not think it is necessary to limit the freedom of states in this mat- 
ter. * * * 

Our Court of Arbitration exists. Day before yesterday we laid the 
first stone of its building. Our soul was put into this stone, and our 
attachment to the progress of the institution is unanimous. It is none 
the less true that those who have given strongest proofs of this attach- 
ment recognize that the court is in reality only a list. * * 

What, therefore, is this court whose members are not even known? 
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The court of 1899 is only an idea which sometimes takes body and soul 
and then disappears again. This is why the delegation of Russia has 
presented its project, calling the attention of the Conference and pro- 
voking an exchange of views on the question of the Permanent Court; 
it does not pretend to make this project the sole basis of deliberations. 
Permit me to recall on this occasion that in 1899 we had presented a 
project of a permanent court; we retired it to take as a basis of discussion 
that of Lord Pauncefote, in the spirit of conciliation and impersonal 
devotion which must animate us all. When one works for the triumph 
of justice and the well-being of humanity all considerations of national 
or personal self-esteem and ambition must disappear. We are entirely 
ready once more to efface ourselves to aid a solution in harmony with 
the general spirit of our proposition, to make a further step in the road 
opened in 1899. 

I pass now, gentlemen, to the text of my proposition without, how- 
ever, entering into premature explanations. First, it is the principle of 
the absolute freedom of the Powers in the choice of arbiters which re- 
mains intact. We have maintained the idea of the list of arbiters, but 
we consider that these arbiters must be known and at least in part be 
at the disposal of the states. This is why we have introduced the idea of 
periodic meetings, during which the members elect the Permanent 
Tribunal of Arbitration. This tribunal would thus be living, always 
ready, and at any instant at the disposal of the Powers wishing to have 
recourse to it. * * * The advantage of the Russian project consists 
in the preservation of existing bases, on which I propose to you to con- 
struct another edifice better adapted to the just demands of international 
life. 

Permit me a few words more, from the bottom of my heart. In history 
there have always been epochs when great ideas dominated and in- 
spirited the soul; sometimes it was religion,—sometimes a philosophic 
current, sometimes a political conception. The fact of this kind most 
striking is that of the crusades. From all countries went forth the ery, 
“To Jerusalem! God wills it!’’ To-day the great idea which dominates 
our time is that of arbitration. As soon as a conflict arises between na- 
tions, even if it is not amenable to arbitration, ever since 1899 we have 
heard the unanimous cry, “To The Hague!” If we all join together 
that this idea shall take body and soul, we shall leave The Hague with 
head erect and with conscience tranquil. And then history will in- 
scribe in its annals: ‘The Second Peace Conference has deserved well of 


humanity.” 


Applause woke the echoes, and as the hall became quiet Baron Mar- 
schall von Bieberstein, another of the great figures of the Conference, 
arose. ‘“‘At the moment this discussion begins,” he said, “I take the 


22 Deuxieme Conférence, 321-323. 
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occasion to repeat formally my declarations in the name of the German 
delegation. It is with true satisfaction that I accept the general prin- 
ciples so eloquently defended by the delegates of the United States of 
America. We are ready to employ all our forces in collaborating for the 
accomplishment of this task which M. de Martens has very justly 
defined as one of the most important of the Second Peace Conference.” 
The merited applause doubtless expressed a certain gratitude at the 
attitude of Germany, which memory could only contrast sharply with 
her halting posture eight years before. 

Sir Edward Fry, successor in dignity and place to Sir Julian Paunce- 
fote, spoke next to the proposition. ‘‘ Having heard the very important 
discourses of Mr. Choate and Mr. Scott, I do not hesitate,” he asserted, 
‘in the name of the delegation of Great Britain to give to the principle 
of the proposition of the United States of America our cordial support. 
I hope,” he continued in a practical manner, “that after a discussion as 
brief as possible the project will be sent to a committee of examination 
and that it will adopt some of the ideas of M. de Martens, particularly 
the idea that the court should always be open.” 

Argentina followed,*® a newcomer in the Conference, a great repre- 
sentative of a growing continent. She raised the crucial question. 
Luis M. Drago in her behalf read this declaration: 

The delegation of the Argentine Republic is in principle in accord with 
the project presented by the delegation of the United States of Amer- 
ica, * * * always supposing that, by its constitution and organiza- 
tion, this permanent court shall offer sufficient guaranties to all states or 
groups of states. 

We consider, in fact, that, even though its jurisdiction should be 
voluntary, the creation of a permanent court constitutes a step toward 
peace. 

On the side of obligatory arbitration, to which the Argentine Republic 
would desire to subscribe with the rest of the nations here represented, it 
seems evident to us that in giving vitality to an international jurisdiction 
we might be able to present to all states in conflict a permanent tribunal, 
composed of magistrates of incontestable competence in questions of 
international law, and enjoying the highest reputation from the moral 
standpoint. In doing this, the Conference would obtain a positive 


48 Francisco L. de la Barra had preceded the British delegate in a statement for 
Mexico, and Carlos Rodriguez Larreta of Argentina preceded M. Drago, but their 
speeches did not strictly relate to the court. 
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result, something tangible, which would be the guaranty of law and 
which would undoubtedly form a body of jurisprudence capable of 
handling the interpretation of treaties with all the prestige of the highest 
justice. 

The proposition before us gives voice to a thought which must merit 
our entire approval. But the basis of representation in the permanent 
court will provoke fertile discussions permitting discovery of the best 
and most efficacious means of constituting it. 

In the opinion of the Argentine delegation, representation must be 
granted according to the importance of the foreign commerce of each 
state, because commerce and production are surely the best indicators of 
the vitality, fares work and progress of nations. Such was the 
basis chosen by William Penn in the seventeenth century when he even 
then dreamed of the creation of a universal jurisdiction exercised by ¢ 
permanent high court to settle international disputes. We believe it is 
needless to add that we accept this jurisdiction, which in all cases would 
be purely voluntary. * * * 

Saturday, August 3, the tenth session of the subcommission opened 
with routine deposits, and Mr. Choate then reverted to the project of a 
court by expressing the American desire that its own and the Russian 
project be made the subject of a common discussion. It was an interest- 
ing and important move, wholly aside from its courtesy. For the sugges- 
tion meant nothing less than that the Conference was to be entirely free 
to choose between the partial and the thoroughgoing proposition. It 
gave free opportunity to register the status of responsible state opinion 
regarding the organism, and the resultant choice of the thoroughgoing 
proposition is on that account the more enlightening. Auguste Beer- 
naert of Belgium, perhaps the internationalist at the Conference most 
experienced in point of dealing with all phases of cosmopolitanism, 
opened the discussion with some considerations regarding the difficulty 
of the problem. In substance he said: 

* * * Here arises anew before us the question lengthily debated in 
1899: Is it advantageous to establish an international tribunal, really 
meg wary in which judges, comparatively few, irremovable or almost 

), should judge the disputes of the various states of the civilized world? 


He ‘re, gentlemen, certainly is one of the gravest and most difficult of 
problems. * * 

We ask now {having reviewed the excellences of the 1899 Court] if 
adoption of the propositions of the American delegation would con- 
stitute progress. First comes a question of principle on which I think 
we must all be in accord. It is that, if any permanent tribunal is con- 
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stituted, it would be an arbitral jurisdiction essentially facultative and 
that it would be necessary to determine the wish of the nations in dis- 
pute for each case. * * * 

The Interparliamentary Union [in which M. Beernaert was a leader| 
has been seized of vast projects by which the reorganized world would 
henceforth be formed of a single state or at least of a federation of states 
having a single parliament, a single executive power, a single superior 
court of justice. * * * Thisisin my opinion the lamentable exaggera- 
tion of a movement of ideas, true in itself, which does honor to our cen- 
tury. Especially at this time it runs through the world as great, vague 
strivings for fraternity and solidarity. Men of different races know each 
other, no longer feel themselves hostile. An assembly like this, of which 
our fathers had not even dared to dream, astonishes no one. It is the 
result of this enormous progress of all the sciences which has suppressed 
distances, unified interests, merged races. But, on the other hand, 
never has national sentiment been more lively, and we see old nations and 
old languages, which were thought to be slumbering, redemanding their 
place in the sun. None among us would want to renounce his country, 
sweet and dear to him, and especially none would consent to be governed 
from a distance, a very great distance and perhaps very badly. In my 
opinion it is necessary to reject as a redoubtable Utopia the dream of a 
world state or universal federation, with the single parliament, with a 
court of justice superior to the nations.** 


M. Beernaert continued with a discussion of such points as whether 
17 jurists of the first order could be found disposed to expatriate them- 
selves, whether they would be given cases in preference to the free choice 
of arbiters in the 1899 court, and whether fixed terms for them would 
not be inclined to retard reference to arbitration. He felt, with Mérign- 
hac, whom he quoted, that ‘‘the jurisdiction alone must be permanent, 
while those who exercise it must be chosen for each case.’ His whole 
attitude was expressed in one of his closing sentences: ‘I believe I have 
said enough to justify my preference for the present institution, which 
seems to me to have responded fully to what could be expected of it.” 
And again in his peroration: ‘“‘ May the future, may our common efforts 
assure new progress. In the field of facts there remains so much to do!”’ 

Gonzalo A. Esteva, first delegate of Mexico, read a declaration for his 
government to the effect that its instructions and the personal senti- 
ments of the delegates would impel them to vote for the American prop- 
osition. ‘But,’ he said in conclusion, “‘the principles which will serve 


442 Deuxieme Conférence, 331-332, 332-333. 
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as a basis for constituting the permanent court are of so great importance 
that the delegation of Mexico reserves its definitive vote until such time 
as it shall be informed of the various projects which shall be proposed 
for the constitution of the court.”” Serbia, through Milovan Milovan- 
ovich, abstained in principle, announcing in a declaration that its adhe- 


sion would be conditioned on the following: 

1. That it be previously established by a general convention that 
arbitration is obligatory for a category of international differences 
quantitatively and qualitatively justifying, by number and intrinsic 
importance of the cases to be adjudged, the creation of such an organ of 
international jurisdiction. 

2. That, concerning the composition of this permanent court, there 
should be taken as a determining principle either the absolute equality of 
rights of all states or, setting aside states and nationalities, the personal 
qualities of the judges from the point of view of their competence and 
guaranties of their international impartiality. 


Belisario Porras of Panama arose to ‘‘support the American proposal 
warmly.” As the representative of a small and a new state, he believed 
“that the small states have an interest in seeing this principle extended 
in the widest possible measure. We have an interest in the existence of a 
single system of international law, because in its present state inter- 
national law is derived from certain fundamental principles and from 
certain other principles accepted to regulate certain relations between 
states. Conflicts inevitably result and these the strongest always profit 
by. It is therefore necessary to establish a jurisprudence which fixes 
the value of these different principles. * * * In our days the prin- 
ciples of law are conserved in the bureaus of the ministries of the great 
Powers, which on each occasion take from their correspondence the de- 
spatches and writings which justify them, and, if this justification is not 
very good, brute force always remains to them to make it accepted.” 

Jaeques Nicholas Léger for Haiti next registered support of the Rus- 
sian and American propositions, considering them quite as important 
for small as large states. He mentioned the restricted number of judges 
suggested, 17 to represent 45 states, and thought that if an electoral 
college was formed by a grouping of states for their selection rivalries 
dangerous to peace and concord might be engendered. ‘‘ Nothing would 
prevent authorizing each of the signatories of the new diplomatic in- 
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strument to designate a certain number of jurisconsults destined even- 
tually to form the list of members of the court. Once met in general 
assembly, those jurisconsults delegated for this purpose by their respec- 
tive countries would have the mission of designating the colleagues 
called to constitute the permanent court. The members thus elected 
would themselves choose their successors and would be divided into 
series with mandates of unequal length so as to prevent an entire renewal 
of the personnel of the court. By not replacing all at one time the 
traditions would be assured, which would permit arriving at the estab- 


lishment of an international jurisprudence, the decisions rendered being 
published in a collection edited under the control of the International 
Bureau.” He also discussed the development of international public and 
private law, and concluded that ‘this codification seems to be one of the 
necessary consequences of the establishment of a permanent court of 


arbitration accessible to all independent states.” 

José Gil Fortoul of Venezuela next adhered to the American proposal. 
His speech covered oratorically the suggestions he made in amendment 
to the American and Russian proposals and which he filed at its close. 
These read: 

1. In accepting his appointment every member of the Permanent 
Court of Arbitration shall take oath to fulfill his office without fear and 
with a perfect impartiality; furthermore, he shall engage neither to 
solicit nor accept, so long as his duties shall last, any decoration or any 
recompense from a government other than his own. 

2. A general list of all persons designated by each of the signatory 
Powers shall be drawn up. 

Those of these persons who are delegated for this purpose by their respec- 
tive governments shall meet in general assembly and shall proceed with 
the election of members of the Permanent Court from the general list. 

The Permanent Court thus composed shall be renewable by thirds, 
and it shall itself select the members who are to replace those whose 
mandate expires. 

3. The members of the Permanent Court are charged with preparing 
or causing to be prepared under their high control the codification of 
the principal rules of international public law and of international 
private law.* 

Ruy Barbosa of Brazil followed, an impassioned orator reading a 
prepared address—as was the rule—and destined in his fixed opposition 


*® Speech at 2 Deuxitme Conférence, 338-339; project at 1034. 
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to anything less than equality of representation to become almost the 
only serious opponent of the American and its succeeding projects. 
M. Barbosa began by adhering to the reserve made earlier by Mexico. 
His speech, as long as Mr. Choate’s and two-thirds the length of Mr. 
Scott’s, can only be summarized by argument: 


We are certain that a time will come when regulation of misunder- 
standings between nations in conflict will never be considered except 
before this tribunal, if a good organization is given to it. But we are 
also convinced that this invariability of international judicature can be 
counted on only as a result of the voluntary assent of all countries in 
various successive emergencies; and even in the interest of this progress, 
which will be durable only as it is established in a free manner, it seems 
to us that we cannot substitute for the spontaneous confidence of states 
a submission stipulated as a perpetual engagement. * * * (Disputes) 
cannot be submitted in advance and always to an exclusive and per- 
petual magistrature without alienating essential elements of national 
sovereignty. * * * 

In carrying (this forced subjection) over into the international order 
(from the municipal régime), it is not arbitration which would be estab- 
lished. It is another thing. It would create an obligatory judicature 
among sovereign states as it exists among the subjects of a single sover- 
eignty. * * * The action of civil tribunals ceases from the moment 
when the parties agree to have recourse to arbiters, and then they are 
sovereign in the election of the depositories of this conventional justice. 
Consequently, the individuals themselves choose their judges, since with 
them always remains the option of preferring arbiters whom they them- 
selves freely appoint to the constituted tribunals. Of this right you 
would deprive independent nations. They would have only the Hague 
Court, without other alternative. * * * Since experience is the mis- 
tress of nations, they cannot vet find conclusive reasons for subscribing 
to this infallibility of the single court in international arbitration, with- 
out which we do not see why states should be refused the faculty of 
replacing it by other arbitral judges. * * * 

I hope that this court will some day become the areopagus of peoples, 
acclaimed by the confidence of all. But for this result we cannot replace 
the work of time by that of constraint. It is always vain to dream to 
impose confidence. It is not decreed. It is not stipulated. It is pro- 
duced of itself under the influence of natural causes, like the facts of 
organic evolution. We desire permanence in recourse to arbitration. 
But permanence would consist in the obligation to have recourse to 
arbitration, not in exclusive submission to a permanent court. * * * 

* * * In the thought of the delegation of the United States the 
facultative character of the court would not be altered; only the obliga- 
tion of arbitration would be established, maintaining free choice of 
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arbiters to the states. This is what the eminent M. Choate has repeated 
to-day in adopting the Mexican proposition. But it seems to have con- 
trary tendencies. We would gladly be found wrong, but it seems to us 
there is something in the proposition by which neither the heads of 
states, officials nor scientific corporations could accept the duties of 
arbiters except after the prior declaration of the interested parties that 
they had not been able to agree to have recourse to the Hague Court. 
This is a wholly arbitrary limitation of the freedom of states in the 
choice of their arbiters. We could not subscribe to it because in our 
opinion this freedom does not tolerate limitations. * * * On the 
other hand, if the refusal to submit to the permanent court is abso- 
lutely a thing between the interested parties, and depends on them 
alone, is it not clear that the very fact of addressing other arbiters sup- 
poses, includes and expresses the mutual resolution, on the part of those 
making it, not to accept arbitration at The Hague? * * * There- 
fore, in practice, this idea is useless. But in principle it is dangerous, 
for it pretends to restrain a sovereign and essential freedom which does 
not suffer restrictions. 

* * * Fundamentally we are all equally devoted to arbitration. 
Brazil solves all questions not settled by other less free and conciliatory 
methods by arbitration. * * * Only we must not forget there are in 
established usage great instruments of improvement and pacification as 
useful as those imagined in our days and that in certain prerogatives of 
the independence of States are found forces beneficent for equality 
between small and great, between strong and weak, from which it would 
be unpardonable to depart. * * * 

The best inventions may be turned to the injury of those who have 
conceived them with unqualified good intention. This Permanent 
Court of Arbitration merits our enthusiasm. But it is human; it is 
necessary to preserve it from degeneracy. * * * Absolute and ex- 
clusive authority is always ready to be corrupted. * * * Would not 
this institution, of an almost superhuman majesty, be exposed more 
than any other to the dangers and temptations of our feebleness? 


I hope M. Barbosa’s argument has been done justice in these extracts, 
for I do not consider any of them really sound for the subject-matter 
under discussion. The speech was probably the least notable effort of 


an important member of the Conference because it was so largely beside 
the mark. He argued, for instance, that a court with obligatory jurisdic- 
tion was objectionable, but that was so clearly admitted in the American 


proposition that the argument need not have been mentioned except as 
an academic caution. He argued that the court would kill other less 
pretentious means of arbitration, but in unmistakable terms its sponsors 
had already ruled that contention out by making their proposition 
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additional to all other existing means. The point on derogation of 
sovereignty is fully met by the recognized distinction of definition that 
equality means equality of right, not equality of the exercise of right; 
and it is further null from the fact that, if a sovereign state chooses to 
limit its sovereignty by treaty, the limitation is not a derogation, but an 
exercise, of sovereignty itself, restricted in terms and reclaimable at 
conventional will. This, however, was the only arguable proposition 
applicable to the subject-matter, except the last point made by the 
brilliant Brazilian. 

Bulgaria followed Brazil, Ivan Karandjulov making in English an 
interesting speech in which he said of his country that ‘it ardently 
desires the coming of an era of justice between nations. For it is not by 
force of arms that it seeks to reconquer its place among civilized nations. 
Its population is bellicose neither by nature nor character; it is pacific, 
laborious and thirsty for knowledge and justice. So the value of each 
government in Bulgaria is appreciated in proportion to the efforts it 
makes for the development of her schools and her courts.”” May the 
future bear out the characterization in full measure! M. Karandjulov’s 
support of the Russian and American proposals was accompanied by 
amendments to the American project described in his speech and even- 
tually assuming this form: 

I. (Amendments to Art. 1.) A Permanent Court of Arbitration shall 
sit at The Hague. It shall be composed of fifteen judges, a third of whom 
shall be renewed every third year reckoned from the date of its com- 
position. 

The first as well as the second renewal of judges shall be effected by 
casting of lots and successive renewals by the expiration of nine years 
from the date of their election or re-election. 

Judges whose names shall be cast in the lots or whose terms of nine 
years shall have expired may always be re-elected. 

Elections of judges shall be effected in the following manner: 

Each of the signatory states of the present convention shall designate 
at least one person of recognized competence in questions of international 
law and enjoying the highest moral consideration; these persons so 
designated shall meet at The Hague and shall choose from among them 
judges to the number required for the composition or completion of the 
court, each state having a right only to one vote. 

The time of the first meeting of the electors who shall choose the first 
fifteen judges shall be determined and communicated to the signatory 
states by the International Bureau. 
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Convocations of the electors to replace the third of the judges or to 
renew their mandate, as well as to complete their number to fifteen, in 
cases where there should be vacant places on account of death or other 
causes, shall be effected at intervals of three years through the same 
Bureau. 

II. (Amendment to Art. 3.) Each of the parties in dispute has the 
right of challenging: 

a. The judge of the nationality of the adverse party; 

b. The judges who may have previously expressed a personal opinion 
on the affair in litigation to the prejudice of this party; 

Kach of the judges should have the right of retiring from a case in 
which he might foresee in one manner or another that his participation 
would shake the confidence due to judicial authority. 

Sir Edward Fry now took occasion to answer M. Beernaert’s misgiv- 
ings and the same suspicion as expressed by others. The American 
project, he explained, ‘‘ proposes a new court alongside the present 
court. The two courts will work to the same end and that one of the 
two which seems best to respond to the needs of nations will survive. 
The choice for nations is free, and it is very certain that the most effica- 
cious court will be chosen.” 

Marquis de Soveral of Portugal had prepared an address four pages 
long, but did not deliver it. The discussion had already exhausted his 


speech, and he therefore simply commented that, though Portugal 
adhered to the project of the United States, ‘‘the primary question is 
the project of a general treaty of obligatory arbitration. It seems to me 
* * * to create judges before being able to submit causes 


impossible 
to them.” It is, of course, obvious that the objection was ill taken 
because the court was intended to be voluntary as to jurisdiction. 

Persia, through her first delegate, Samad Khan Momtaz-es-Saltaneh, 
cordially supported the American proposal, hoping that the committee 
would adopt the Russian suggestion that the court should always be 
open. 

M. Bourgeois called M. Beaufort of the Netherlands to the chair to 
register in one of his luminous speeches the status of the discussion before 
it came to a vote. This time, as usual in such cases, he spoke as the first 
delegate of France, not as president of the subcommission. It would be 
a pleasure to give the Bourgeois address in full, but space prohibits and 
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one must be content with Dr. Scott’s summary in the report. In general 
he distinguished ‘between the Permanent Court of Arbitration of 1899 
and the proposed court, showing conclusively that each would have its 
separate and distinct sphere of interest and influence, and that the 
existence of the two courts would be a double guaranty for the world’s 
progress toward justice and peace.”’ Textually M. Bourgeois said in 


part: 

What we must ascertain is whether, for limited purposes and under 
special conditions, it is not possible to secure the working of arbitration 
more quickly and easily under a new form in no way incompatible with 
the first form. 

For questions of a purely legal nature a real court composed of jurists 
should be considered as the most competent organ. * * * It is 
therefore etther the old or the new system that is to be preferred, accord- 
ing to the nature of the cases. 

Thus we see before us as two distinct domains: that of permanency 
and that of compulsion. However, we reach the same conclusions in 
both domains. 

In the domain of universal arbitration there is a zone of possible com- 
pulsion and a zone of necessary option. There are a vast number of 
political questions which the condition of the world does not yet permit 
to be submitted universally and compulsorily to arbitration. 

Likewise, in the domain of permanency, there are cases whose nature 
is such as to permit and perhaps to warrant their submission to a per- 
manent tribunal. However, there are others for which the system of 
1899 remains necessary, for it alone can give the nations the confidence 
and security without which they will not appear before arbitrators. 

Thus it is seen that the cases for which the permanent tribunal is 
possible are the same as those for which compulsory arbitration is 
acceptable, being, generally speaking, cases of a legal nature. Whereas 
political cases, in which the nations should be allowed freedom to resort 
to arbitration, are the very ones in which arbitrators are necessary 
rather than judges, that is, arbitrators chosen at the time the controversy 


arises. 


M. Beldiman of Rumania, stating his sympathy with the court proj- 
ect, inquired how the 17 judges were to be appointed, saying that it 
seemed to him almost impossible to pronounce intelligently on the court 
while one of its essential and decisive elements was still vague. The 
United States was unable to answer at the moment, and Rumania 
accordingly abstained the vote. Turkey abstained for lack of instruc- 
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tions. On the question of taking the proposition of the United States 
including the Russian project by implication) into consideration the 


vote stood 28 for and 12 abstentions. The ballot was as follows: 


For: Germany, United States, Argentina, Brazil, Bulgaria, Chile, 
China, Colombia, Cuba, Dominican Republic, France, Great Britain, 
Haiti, Italy, Japan, Luxemburg, Mexico, Montenegro, Panama, Para- 
guay, The Netherlands, Peru, Persia, Portugal, Russia, Salvador, 


Uruguay,* Venezuela. 
Abstentions: Austria-Hungary, Belgium, Denmark, Spain, Greece, 
Norway, Rumania, Serbia, Siam, Sweden, Switzerland, Turkey. 


The question of organizing the Committee of Examination was in 
order. ‘‘Many of our colleagues,” said M. Bourgeois, “‘ have expressed 


the desire to see the propositions studied by a special Committee of 


Examination, very restricted. I believe, gentlemen, that it is well for 


this committee to remain in close contact with the first committee, 


already charged with working out a project of obligatory arbitration. 
The two matters present so great an affinity us not to prevent work in 


common. I therefore have the honor to propose the following com- 


bination: 


The Committee of Examination has been composed by two successive 
operations, the second completing the first. It is therefore made up as 
follows: To the members elected from the outset we have added seven 
new colleagues for the study of questions concerning obligatory arbi- 
tration. They form a special subcommittee in the heart of the Com- 
mittee of Examination, the Committee of Obligatory Arbitration.” | 
propose to-day, gentlemen, to appoint a new special subcommittee which 
we will call, if you wish, Subcommittee B, which with the members of the 
initial Committee of Examination will study the questions relative to the 
permanent court. 


Assent was given and Messrs. Choate of the United States, Baron 
Marschall von Bieberstein of Germany, Eyschen of Luxemburg, Renault 
of France, Beldiman of Rumania, and Carlos G. Candamo of Peru were 
special appointees to the new Committee of Examination B. 


*® Uruguay, through Juan P. Castro, reserved the right of ‘examining whether the 
organization of the permanent court offered all guaranties which should be expected 


of 
*® For the appointment of this committee see 2 Deuxrieme Conférence, 227. 
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Between August 3 and 13 we have no official record of action concern- 
ing the project of what was to be called the Court of Arbitral Justice. 
The United States took advantage of the fact that Germany and Great 
Pritain had assumed leadership in championing an international court of 
prize to enlist their delegations in behalf of the proposed new arbitral 


court. “Such an organization appeared to be a thoroughly appropriate 
step, which met also the purposes which Germany sought to attain,”’ 
said the German report on the Conference.” It was extremely fitting 
that Germany should participate in launching the project, for it had 
been felt that her attitude was very conservative and anything accep- 
table to her would likely meet the susceptibilities of other states. Great 
Britain was properly associated with the preliminary. work because of 
her deep interest in, and her historic sponsorship of, the Permanent 
Court. Russia had virtually retired her project and M. de Martens was 
so busy with other features of the Conference work that failure to 
associate him with the new stage of the project was natural. But the 
advice of her delegation was by no means lacking. 

What happened between August 3 and 13 was the elaboration of a new 
project °! by Germany, the United States and Great Britain. I believe 
I am not far from the truth in suggesting that Herr Kriege, Dr. Scott and 
Ixyre Crowe, technical delegates of these respective Powers, were jointly 
responsible for the resultant project of convention, in full harmony with 
the other members of their delegations. This project was a new and 
much more elaborate thing than the American proposal, and it may be 
said that the idea of the projected court took definite form only in its 
twenty-six articles. 

The first session °* of Committee of Examination B was held on Tues- 
day morning, August 13. It opened with the deposit of this joint project 
and an opening speech by Mr. Choate, followed immediately by Baron 
Marschall von Bieberstein and Sir Edward Fry. M. Asser called atten- 
tion to what was later called the special delegation, which was a Dutch 
suggestion. M. Bourgeois spoke a few words, closing with the appeal, 
“Baron Marschall has compared the project to an admirable frame; 

50 Denkschrift tiber die zweite Internationale Friedenskonferenz, 3. 
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I ask of all of you that a picture be put into the frame.”’ The discussion 
of the articles forthwith began on the first reading, which occupied five 
sessions, August 13, 17, 20, 24 and 27. On Article 1 a discussion of the 
then title, ‘‘High International Court of Justice,” took place with the 
result of eliminating the word high, and as this with other demanded 
changes forecast a thorough revision of the text, M. Bourgeois, before 
proceeding further, named an Editing Committee, Heinrich Lammasch 
of Austria-Hungary, M. Asser of the Netherlands, Louis Renault of 
France, Eyre Crowe of Great Britain, Herr Kriege of Germany, and 
James Brown Scott of the United States. In the first session six articles 
were discussed and sent to this committee for revision. The second 
session dealt primarily with the crucial question of assignment of judges. 
Lu Tseng-Tsiang of China opened with a proposal for their distribution 
on the basis of the fiscal quotas in support of the Bureau, a purely 
voluntary order. Dr. Scott in a masterly address °** developed the bases 
of the German-American-British plan and introduced the table as it is 
now known, minus the assignment of substitutes, but with a tabular view 


of years of state service appended.** The session went through Article 15 


of the project. Ruy Barbosa of Brazil opened the third session with a 
speech introducing a project with the following bases: 


I. For the composition of the new Permanent Court of Arbitration 
each Power shall name, under the conditions stipulated by the Confer- 
ence of 1899, one person capable of exercising acceptably as a member 
of this institution the functions of arbiter. 

It will have, moreover, the right of naming a substitute. 

Two or more Powers may come to an understanding for the designa- 
tion in common of their representatives in the court. 

The same person may be designated by different Powers. 

The signatory Powers will choose, as far as possible, their representa- 
tives in the new court from those who compose the present court. 

II. Once the new court is organized, the present court will cease to 
exist. 

III. Persons selected will sit for nine years, being removed only in 
cases where, according to the legislation of their respective countries, 
irremovable magistrates lose their mandate. 

IV. No Power can exercise its right of appointment save by engaging 
to pay the honoraria of the judge it designates, and by making the 


8 2 Deuxrieme Conférence, 606-612; American Addresses, etc., 99-103. 
54 Thid., 609-612, 1040-1043; American Addresses, 204. 
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deposit each year, in advance, under the conditions which the conven- 
tion shall fix. 

V. For the court to deliberate in plenary session the presence of at 
least one-fourth of its appointed members will be necessary. 

In order to assure this possibility, the appointed members will be 
divided into three groups, according to the alphabetical order of the 
signatures to the convention. 

The judges classed in each of these groups will sit by turn for three 
years, during which they must establish their residence in a place whence 
they can reach The Hague within 24 hours from the first telegraphic 
notice. 

However, all the members of the court have the right, if they wish, 
always to sit in plenary session, although they do not belong to the 
group specially called to it. 

VI. The parties in conflict are free either to submit their controversy 
to the plenary court or to choose to solve their litigation, in the body of 
the court, the number of judges which they shall agree to sanction. 

VII. The court will be convoked in plenary session when it will have 
to judge litigations the decision of which has been confided to it by the 
parties, or, in affairs submitted by the litigants to a lesser number of 
arbiters, when they themselves appeal to the full court for solution of a 
question arising between them during the judgment of the case. 

VIII. To complete the organization of the court upon these bases, 
everything that is not contrary and appears to be convenient to adopt 
in the dispositions of the Anglo-German-American project will be 
adopted.” 


When Article 16 relating to the competence of the court was reached 
there was a lively exchange of views and a number of suggestions were 
made. M. Bourgeois closed the session by the announcement that the 
German-American-British proposition would be ‘‘ brought up to date by 
its authors and distributed as a second corrected edition to all members 
of the First Subcommission that they might be kept informed”’ of the 
work. This was done between August 20 and 24, when the discussion 
was resumed with Article 19 (old Article 16) which was virtually given a 
second reading. The Editing Committee had found it necessary to make 


three more articles in the part already discussed and had added three 
from the Prize Court Convention in the part to be discussed, so that the 
second edition of the project contained 32 articles. The session discussed 
Articles 20 and 21 (old Articles 17 and 18) at length. In the fifth session 
M. Barbosa of Brazil made his third set speech on the equality of states, 


56 2 Deuxitme Conférence, 620-621, 1047-1048. 
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and Mexico registered its inability to “acquiesce to any convention in 
which all the states called to the Peace Conference are not considered on 
the basis of the most absolute and perfect equality.”” The protestants 
agreed with M. Bourgeois that their declarations did not prevent the 
discussion continuing, the rest of the revised project being rapidly passed 
in first reading on the assent of Mr. Choate to M. Barbosa that the table 
of rotation of judges was reserved therefrom. 

The second reading began in the sixth session on September 2 on the 
basis of the third edition of the German-American-British project, which 
now contained 37 articles owing to revision and rearrangement by the 
authors. This session may be considered the critical one for the proj- 
ect. M. de Martens had offered and secured a verbal alteration in 
Article 1, and M. Lammasch had proposed the eventual name, Court of 
Arbitral Justice, when Brazil announced her abstention from further 
discussion of the project, “not being in a position to judge what attitude 
the Brazilian Government ought to take with regard to the new institu- 
tion.”” Mexico, Rumania, Belgium and Greece followed with the same 
declaration, making five states holding aloof on a non possumus. The 
reading registered a vote article by article, and the abstentions impelled 
Sir Edward Fry to withdraw Articles 6 and 7 (relating to the assign- 
ment of judges) from this second reading, Article 8 being likewise held 
out by Herr Kriege. This second reading was completed in the seventh 
session on September 5. 

It was the obvious tactics that the pilots of the project employed. The 
hitch was on the division of judges, so that everything but that was 
rushed through to decision, leaving all possible burden of proof on the 
dissidents. It was now possible to marshal all the argumentative forces 
on that critical point. When the reading was complete Mr. Choate 
made a masterly and eloquent appeal to the conclusion that “the abso- 
lute and equal sovereignty of each of the forty-five Powers was duly 
respected and their differences in other respects not lost sight of’’ in the 
scheme of the three Powers.” M. Barbosa ceased to abstain long enough 
to reply. M. Bourgeois then invited Messrs. Nelidov of Russia, Tornielli 

56 Honduran delegates were now admitted. 
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of Italy, Choate, Marschall von Bieberstein, Barbosa of Brazil, and 
Mérey of Austria-Hungary to constitute with himself a subcommittee 
to attempt a solution of the composition of the court. This committee 
wrestled with the question until September 18, when it recorded a failure 
to find a solution and referred the question back to the Committee of 
Examination.* M. Barbosa again spoke and Sir Edward Fry proposed 
a resolution favoring the principle of the proposed court. Mr. Choate 
made a last eloquent appeal ** to form the court by election. He sub- 
mitted a plan which was voted down, after M. Barbosa and others had 
discussed it, 5 for and 9 against. The project in its third edition was 
then put to vote, omitting Articles 6, 7 and 8 on the composition of the 
court, and was thus passed in third reading, 8 to 5 with 2 abstentions. 
Sir Edward Fry’s motion was then put in two parts. It reads: 


The Conference recommends to the signatory Powers the adoption of 
the project hereunto annexed of a convention for the establishment of a 
Court of Arbitral Justice, and putting it in force as soon as an agreement 
has been reached upon the selection of judges and the constitution of the 
court. 


It was carried in both halves by the same vote: 

For: The Netherlands, Germany, Great Britain, United States, Italy, 
Portugal, Russia and France. 

Against: Greece, Peru, Brazil, Rumania and Belgium. 

Abstained: Austria-Hungary and Luxemburg. 

The First Commission was the next stage for the proposal, now in its 
excised fourth edition. At the commission’s eighth session on October 9 
general discussion of the report of Dr. Scott on the Court of Arbitral 
Justice was on the order of the day. Mexico, Switzerland, the Domin- 
ican Republic, Denmark, Brazil, Guatemala, Norway, Belgium, Ru- 
mania, Russia, China and Persia all had speeches or comments.® At the 
ninth session on October 10 * it was decided to read the articles of the 
fourth edition, and after discussion on Articles 1, 2, and 5 the project was 
voted, 37 to 3 with 4 abstentions. Belgium, Rumania and Switzerland 
%2 Deuxiéme Conférence, 694-695. 
8° Thid., 697-699; American Addresses, etc., 109-111. 
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voted no, and Denmark, Greece, Uruguay and Venezuela abstained. 
Sir Edward Fry’s motion was brought forward but, on the decision that 
it was technically a declaration, was sent along to the plenary session to 
come under the unanimity rule prevailing there. 

This work of the First Commission came before the ninth plenary 
session of the Conference on October 16, when President Nelidov in his 


introductory address said in part: 


The practice of the eight years elapsed since the First Conference 
has * * * also rendered desirable the enlargement and completion 
of the institutions then created with a view to extending the field of 
action of international justice. * * * Serious projects have been put 
forth for study * * * and those who are especially versed in judicial 
questions have particularly taken an active part in their discussion. 
This study, as conscientious as learned, * * * will furnish to those 
who will occupy themselves with it later very valuable materials which 
do honor to this Conference. 

We have, however, had to recognize that the agreement necessary for 
the establishment and functioning of the institution we had in view 
could not be reached, and we have been obliged to confine ourselves to 
affirming the principles unanimously admitted and to abandon to our 
governments the task of completing our work by reaching an under- 
standing on the means of putting it into practice. It is in this sense that 
the * * * wish which is going to be submitted to you has been 


prepared.” 
Dr. Scott as reporter followed with this formal statement: 


It is not necessary to explain to you the project which we are charged 
with submitting to your high consideration. You understand it suffi- 
ciently, and you know moreover that Committee of Examination B of 
the First Subeommission has discussed it long and carefully before 
adopting it. The First Commission has approved it in turn with a slight 
modification of the text of Article 2 as elaborated by the Committee of 
Ixamination. We are not unaware that the work presents omissions 
and difficulties even yet. It is not necessary to say that the project does 
not contain precise dispositions upon the manner of constituting the 
court nor upon the choice of judges. These questions have been long 
discussed in the committee without finding a solution acceptable to all 
the states represented. It is hoped that an agreement will not be delayed 
on this subject and it is with this hope that the committee has pro- 
nounced in favor of adopting the recommendation, which I have the 
honor to ask the Conference to be good enough to sanction by its vote. 
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The announcement of abstentions or reserves followed, and the vote 
for Sir Edward Fry’s wish as above carried it, 38 for and 6 abstentions, as 
follows: 

For: Germany, United States of America, Argentine Republic, 
Austria-Hungary, Bolivia, Brazil, Bulgaria, Chile, China, Colombia, 
Cuba, the Dominican Republic, Ecuador, Spain, France, Great Britain, 
Guatemala, Haiti, Italy, Japan, Luxemburg, Mexico, Montenegro, 
the Netherlands, Nicaragua, Norway, Panama, Paraguay, Peru, Persia, 
Portugal, Russia, Salvador, Serbia, Siam, Sweden, Turkey, Venezuela. 

Abstentions: Belgium, Denmark, Greece, Rumania, Switzerland, 
Uruguay. 

Between the day of that vote and the present time, almost nine years, 
what Secretary Root in his instructions to the delegates termed the 
‘continuous process through which the progressive development of 
international justice and peace may be carried on”’ has been satisfac- 
torily shown. The authors of the German-American-British project 
realized that a real world court must follow the spirit rather than the 
letter of sovereign equality, that all communal progress involves abnega- 
tion for the sake of the general good by facing facts as they are. The 
authors followed the logic of their own minds, and in the interval a new 
examination of sovereignty by several publicists has strengthened their 
conclusion. The majority of the states of the world stand committed to 
the Court of Arbitral Justice as proposed; 38 out of 44 are committed to 
its principle and have been for nearly nine years. Around the whole 
proposition has been growing up a quantity of public opinion of im- 
portance. 

President Roosevelt in his message to Congress of December 3, 1907, 
said truly that the remaining unsettled question of the composition of 
the court “is plainly one which time and good temper will solve.” * 
Mr. Choate’s report as head of the American delegation concludes on 
this subject: “A little time, a little patience, and the great work is 
accomplished.” * “Germany,” said the report of delegates of that 
state, “stands ready to codperate in the establishment of the court.” ® 

For. Rel., 1907, Ixiii. 
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The French delegation in its report said: ‘‘ Each of the states must exert 


special efforts to carry out, as far as possible, the voewzx, resolutions or 


recommendations, by which the Conference, in matters upon which it 


could not reach a conclusion, has emphatically signified its desire to see 


the governments complete its work. It will suffice to refer to the negotia- 


tions requisite to give definitive form to the permanent Court of Arbitral 


Justice, whose operation depended upon an agreement regarding the 


manner of selecting the judges.” Sir Edward Fry of Great Britain 


made a further comment: 


We cannot but hope that the difficulties which we have been unable to 
overcome may hereafter be surmounted, and that our labor as pioneers 
may in the end not prove entirely fruitless. * * * The claim of many 
of the smaller states to equality as regards not only their independence, 
but their share in all international institutions, waived by most of them 
in the case of the Prize Court, but successfully asserted in the case of the 
proposed new Arbitral Court, is one which may produce great difficul- 
ties, and may perhaps drive the greater Powers to act in many cases by 
themselves.” 


The suggestion of Sir Edward Fry was the one adopted as practical in 
the interval until the Third Hague Conference. In an identie circular 
note of October 18, 1909, a solution was proposed by Secretary Knox, 
which awaits only the ratification of the International Prize Court 


Convention. It will be remembered that this court was to be organized 


on the same basis as the Court of Arbitral Justice and that in view of its 


restricted scope no successful objection was made to the plan. The 


American solution of the Arbitral Court impasse was that “any signa- 


tory of the convention for the establishment of the Prize Court may 


provide farther in the act of ratification thereof that the international 


court of prize shall be competent to accept jurisdiction of and decide 


any case * * * submitted to it for arbitration,” adopting the rules 


of the draft Court of Arbitral Justice convention therefor.® 
Since 1907 the effort to codify the maritime law of war in the Declara- 


% Ministere des Affaires étrangéres. Documents diplomatiques. Deuxitme Confeé- 
rence internationale de la paix, 1907, 116. 

6? Miscellaneous No. 1 (1908), Parl. Pap., 1908, exxiv, 20 and 21 
* See this JouRNAL, Vol. 4, pp. 163-166, and SupPLEMENT, Vol. 4, pp. 102-114, at 
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tion of London had been made and the ratification of the International 
Prize Court Convention hinged consequently on the Declaration. Great 
Britain’s action was the key to the situation, and in 1911 she tried to 
secure a free hand for ratifying the Declaration by a naval prize bill 
altering her municipal law to accord with the international regulations. 
This failed and an impasse was again encountered, a revised naval prize 
bill being introduced in the spring of 1914. This being passed, the 
Declaration of London and the International Prize Court Convention 
could be ratified by Great Britain. The great Powers would then no 
longer withhold action and, with the International Prize Court Conven- 
tion effective, the way would be open for investing that court with all 
the functions of the Court of Arbitral Justice in so far as the Powers 
might agree thereto. 

Such was the situation when the thunder clouds of European politics 
burst in the storm of war. Every one who followed international affairs 
diligently knew that Europe’s political skies were stormy and concealed 
a gathering gale. Those who followed all elements of the situation offset 
against the lowering conditions the dispelling effect of increasing inter- 
national codéperation, and were hopeful that, instead of a storm, there 
would be only a series of atmospheric disturbances, a succession of crises 
dissipating danger little by little. This process had operated, and, if 
the crisis of 1914 had been delayed a few months, might have operated 
again. In the fatal August of that year, the Netherlands ministry for 
foreign affairs had planned, under the stated inspiration of Dr. Scott, to 
propose the establishment of the Court of Arbitral Justice for those 
states willing to participate. If such a proposal had been realized, the 


newly existent court would probably have been the only present battle- 
field in Europe. The consecution sketched above would logically have 


followed from the prestige of the new court. 

Yet that would be only an evasive solution of the problem, which at 
bottom is to get sovereign states really working together in something 
more than administrative or mere legislative fields. Probably no one 
seriously doubts that this is the era of internationalism, that the work 
of the world has overstepped national boundaries never to retrograde. 
But internationalizing has not yet actually advanced far. The fifty or so 
public international organizations—unions, bureaus, institutes, ete.,— 
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are purely administrative. The codifications of law in Hague conven- 
tions and otherwise have not made definite advances over what existed 
before; they have simply registered the state of progress as the ther- 
mometer, which does not make temperature, but registers its degrees. 
To be sure, administration and codification will have their effect in 
making real executive and judictal functions internationally necessary 
and easier to procure, but they are not of the latter orders. The Court of 
Arbitral Justice was the first serious attempt to create actual judicial 
functions internationally. 

Several ways out were offered. Use of the special International Prize 
Court for general jurisdictional questions would have been a certain 
success within its limit of acceding powers; such a solution would draw a 
line between ins and outs among the states that would amount to an 
evasion of the basic question. Another solution was a division of work 
as is not uncommon among municipal courts. Sections for public and 
private international law; a series of circuit courts and an appellate body ; 
a distribution of jurisdiction by character of case, these and others had 
been suggested. with the idea of facilitating a solution through giving 
more states judge-service in the system. But the fact remained that the 
only truly international court would be that suggested in the German- 
American-British draft, containing seventeen members. Notwith- 
standing that eight Powers were to have judges sitting all the time, and 
that 36 states were annually to divide nine judges and seventeen sub- 
stitutes among them in cycles of twelve years, the distribution assigned 
accurately represented the material interests concerned.” Over a dozen 
alternatives were suggested but none received any consideration, com- 
paratively. Evidently, therefore, the question remaining was the parcel- 
ing of seventeen judges among 45 or so states. 

Then came the war to throw a lurid light upon the world’s lack of 
judicial machinery for absorbing the shock of international friction. 
Belligerents and neutrals alike see the world henceforth as a different 
place, where states must be more intimately related to each other, and 
few of them omit from their programs for the future the necessity of a 


® For a technical analysis of the plan and the proposed alternatives see a paper in 
the Proceedings of the American Society for Judicial Settlement of International 
Disputes, 1913, on ‘‘The Composition of the Court,” 153-171. 
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genuine court. Unofficial thought and propaganda is unanimous on the 
necessity for a world judicial system after the war. Where consideration 
has been devoted to the practical problem of the composition of the 
court, election of judges has most often recurred. The suggestions vary 
in detail but essentially consist of free state nominations followed by 
climinative election by states. In several variations this plan was sug- 
gested in 1907. This is probably the plan most promising of general 
acceptance, for it preserves the cardinal feature of a small court and 
insures equal participation by states in selection of judges while equita- 
bly disregarding their nationality in favor of their internationally recog- 
nized competence. 

For eight years the minds of the world’s publicists have been con- 
centered on the desideratum of the Court of Arbitral Justice, and what 
was novel in 1907 is compelling now. As before 1899, numerous sugges- 
tions have been made looking to a solution of the problem involved—the 
composition of a real court. It is inconceivable that among these sug- 
gestions some will not inspire a solution of the immediate difficulty as 
the projects before 1899 made-the actual proposals then possible and 
practical. And as the intelligence of the civilized world was concentered 
in 1899 on securing any court, and in 1907 on making a real court, at 
the end of the war we may expect to see it demanding the real birth 
of the Court of Arbitral Justice regardless of equality susceptibil- 
ities, which are not really jeopardized in fact and are actually much 
safer in the hands of judges than of diplomats backed by the power of 
great states. “In the conflicts of brute force, where fighters of flesh 
and with steel are in line, we may speak of great Powers and small, of 
weak and of mighty,” said Léon Bourgeois. ‘‘ When swords are thrown 
in the balance, one side may easily outweigh the other. But in the 
weighing of rights and ideas disparity ceases, and the rights of the 
smallest and the weakest Powers count as much in the scales as those 
of the mightiest.” 

Denys P. Myers. 
”” See particularly Proceedings of the American Society for Judicial Settlement 
of International Disputes, 1913, 165-168. 


THE RELATIONS BETWEEN THE UNITED STATES AND 
PORTO RICO * 


(Past, PRESENT AND FUTURE) 
Part II (Continued) 
2. EFFECTS OF THE ACQUISITION 


In approaching the discussion of the effects of the acquisition of Porto 
Rico as a result of the Treaty of Paris of 1899, we are confronted by one 
of the most difficult problems arising in the consideration of the rela- 
tions between the United States and Porto Rico. The difficulty is due 
in a great measure to the absence of a positive, unequivocal and unani- 
mous opinion of the Supreme Court in the decision of the so-called 
Insular Cases, which have given rise to so much doubt, uncertainty 
and difference of opinion among lawyers in regard to this vital subject. 

If the acquisition of Porto Rico had been the only one made by the 
United States at that time, the problem would have been comparatively 
easy. It would have been enough, perhaps, to turn to the earlier prec- 
edents laid down by the Supreme Court to find sufficient guiding light 
and ample authority to arrive at a satisfactory solution. Congress 
itself, probably, would have rendered it unnecessary to appeal to the 
Supreme Court by doing complete justice to the people who had re- 
ceived the United States with such sincere demonstrations of rejoicing, 
friendship and affection. 

But, unfortunately, together with the acquisition of Porto Rico there 
came that wonderful adventure of the Philippines, which appeared 
so seducing, so alluring, and so irresistible.” It was a golden dream at 
first. It seemed for a moment that in this extraordinary acquisition 
‘so lightly undertaken and accomplished with so little pride of achieve- 
ment,” there was nothing else than the fulfillment of a great mission 

* Continued from the January, 1916, number, p. 65. 

70 See Article III of the Treaty of Paris, supra. 
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of liberation. There were those at that time who believed that the 
United States must not give back to Spain any portion of the earth in 
which to continue her abominable misrule; they thought that the 
United States had contracted a moral duty before the world to annex 
every bit of these portions although this meant to enter upon an im- 
mense adventure of incalculable possibilities. 

“Tt is, in a word,” said an editorial in the New York Sun, according 
to Mr. Hall,” “for the interest of the whole civilized world that all of 
Spain’s colonies, with the possible exception of the Canaries, should 
be turned over to us. It is for the world’s interest because, in her hands, 
they always have been, and always would be, a menace to the general 
peace.”’ In an address delivered by a very distinguished American at 
the laying of the cornerstone of the new State Capitol of Pennsylvania, 
he said: 

Call it imperialism, if you will, but it is not the imperialism that 1s 
inspired by the lust of conquest. It is the higher and nobler imperialism 
that voices the sovereign power of the nation and demands the exten- 
sion of our flag and authority over the provinces of Spain, solely that 
“government of the people, by the people and for the people shall not 
perish from the earth.” 


As a practical proposition it was impossible to concede to those islands 
the guarantees and privileges, which, upon the acquisition, were /pso 
facto secured to them by the Constitution of the United States. A com- 
munity of interests and a desire to commingle were entirely lacking 
between some of these peoples and the Americans, and their wholesale 
immigration into this country would have created a serious situation. 
It seemed entirely out of the question to admit to the privilege of Amer- 
ican citizenship the un-Christian, the semi-savage and nondescript 
tribes which compose a large proportion of the native population of the 
Philippine Islands. It was evident that these tribes ought not to be 
permitted to enter into and constitute an integral part, and influence 
the political, social and economical life, of this highly developed and 
civilized country, and that the nation ought to be protected against all 
possible complications arising out of their hurried acquisition. 

On the other hand, owing to the peculiar and strange conditions 
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prevailing in those islands, it was thought impracticable, and even 
injurious to the best interests of their people, to undertake their gov- 
ernment according to and in conformity with American constitutional 
principles and theories; that any attempt that should be made in this 
direction would necessarily result in a collapse of the whole govern- 
mental structure which Spain had been so laboriously constructing 
during so many years of political blunders and misrule; and that such 
collapse would perforce bring about a state of general confusion which 
must needs result in material injury not only to the islands and their 
inhabitants, but also to the success of American government there. 

It was therefore of the greatest importance that the government 
should be given absolutely free hand to deal with the islands and peo- 
ples in the manner and form that would best answer to the necessities 
of the moment. It was of the greatest importance that the government 
should be in a position not only to solve every conceivable problem or 
difficulty that should be presented in respect to the administration, 
government or control of the islands and their inhabitants as it should 
be deemed most advisable or convenient, according to the particular 
circumstances of the case, but also to regulate, if necessary, the entrance 
of such peoples into the United States. 

It was quite sure, however, that these desirable results could not be 
achieved unless in some way or other such action of the government 
was grounded upon a more or less strong shading of legal sanction, and 
the question, therefore, narrowed itself to the problem of devising some 
scheme, some means, some plausible reason, even if a reason of art, to 
thwart the legal, the natural, the logical effects of the acquisition. 

The fact that the Philippines continued in a state of revolt after the 
formal cession of the archipelago by Spain to the United States, although 
there may have been some hints to that effect from high authority at 
the time, was not considered strong enough or sufficient. It was a rea- 
son too precarious and unstable. The state of revolt could not prevent 
of itself the incorporation of the islands and their heterogeneous in- 
habitants into the national unit as part of the territory and people of the 
United States. A rebellion is a fact of an internal character in itself, 


and the most that it can give rise to is a suspension of the constitutional 


guarantees. It could not bar or destroy the relations legally created 
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by the fact of the acquisition. And besides, assuming that such rela- 
tions were suspended during the uncertain period of the rebellion, the 
reason still would have been precarious; for the rebellious elements 
might be subdued at any time. The exclusion, if that name can be 
properly applied to the object in view, had to be founded on more 
solid and permanent grounds. 

It is an interesting fact that while Porto Rico and the Philippines 
are exactly antipodes, and there is no good earthly reason why they 
should be joined and put up together in the same wrapper like two 
chattels of the same description, it soon became apparent that any rule 
that should be framed with the purpose of evading the effects of the 
acquisition in the Philippines must constitute either an unwarrantable 
discrimination against those islands or subject Porto Rico to the same 
fate. This was considered so simply because having been acquired 
under the same grant from Spain, their legal status was identically 
the same, and therefore, in contemplation of law they could not be 
differentiated from each other in respect to the doctrines that should 
be worked out in order to effect the exclusion. Discrimination, of 
course, Was apt to prove too severe a test for the whole project, and 
mainly for this reason it had to be abandoned. As it was impracticable 
to make the exclusion refer only to the Philippines, it became then a 
case of necessity to have civilized and Christian Porto Rico follow the 
same undesirable fate of those distant and decidedly oriental islands. 
Furthermore, as the gods would have it, Porto Rico, the trusting and 
confiding little island of the Caribbean, was used as the “experimental 
station” for testing the novel schemes which, if legitimated, were to 
be applied seriously in the Philippine Islands or elsewhere. 

It is true that it was a matter of the greatest national importance 
to guard against the innumerable possibilities attending the acquisition 
of distant and noncontiguous territories inhabited by alien races differ- 
ing from the American people in many important respects; but as 
neither the Constitution nor the act of cession contained in this par- 
ticular any provision which might operate to prevent the logical results 
of the acquisition from taking effect, opinions differed even among the 
most learned and experienced in these matters, not only as to the feasi- 
bility of the exclusion after the acquisition, but also as to the legal doc- 
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trines that would have to be laid down in order to achieve the results 
desired. 

It is no wonder, therefore, that the new doctrine which was at last 
imperfectly developed should be wrapped up in a mass of judicial un- 
certainties which becloud and obscure the effects of the acquisition and 
place Porto Rico and the Porto Ricans in a strange and anomalous con- 
dition, subversive of American institutions and revolting to their sense 
of self-respect and amour propre. 

According to this new doctrine it became possible to hold, without 
any of the dangers and inconveniences apprehended, not only the 
Philippine Islands, but any other territories and peoples that might be 
acquired in the future by the United States, whether as a result of suc- 
cessful wars or by more peaceful means, which necessity or conven- 
ience might suggest for the gradual development of what Chief Justice 
Marshall was pleased to call the American Empire. Being held as 
something separate and distinct from the territory and people of the 
United States, such territories and peoples, under this doctrine, may be 
managed and governed according to the given policy of the govern- 
ment, without regard to constitutional provisions which might hinder, 
obstruct or render impossible the carrying out of such policy in whole 
or in part. 

3ut, however desirable these results might be in respect to the Philip- 
pine Islands or other territories of a similar structure, the fact can not 
be concealed that as regards Porto Rico they constitute a grievous 
injustice. 

As it is, this doctrine deprives Porto Rico and the Porto Ricans of 
their legitimate status before the world and within the nation as an 
integral part of the territory and people of the United States, and being 
denied the benefits of the Constitution, their condition resembles in a 
great measure that under which they were held during the military 
régime prior to the ratification of the Treaty of Paris, which marked 
the completion of the acquisition. They are indeed, by virtue of the 
Constitution, subject to the legislative authority of Congress instead 
of being subject to that of the President, as commander-in-chief of the 
army, as was the case during the military régime; but so long as the 


Constitution is held not to control the legislative action of Congress in 
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dealing with the newly acquired tefritories, before they are formally 
declared to be incorporated into the territorial unity of the United 
States, there is not much difference between the powers which Congress 
might exercise over them and those which the President, as commander- 
in-chief of the army, might make use of in any given territory placed 
under the military authority of the United States. 

Under the new doctrine, Porto Rico and the Porto Ricans would 
seem to be considered as a peculiar sort of acquisition, with which, 
apparently, the government can do as it pleases, with no other protec- 
tion for them against misuse or abuse of power by Congress than ‘ cer- 
tain principles of natural justice inherent in the Anglo-Saxon char- 


acter,’ and the remark that they are not to be regarded as “subject to 
an unrestricted power on the part of Congress to deal with them upon 
the theory that they have no rights which it is bound to respect.”’ 

But over and above all the existing uncertainty and confusion upon 
the subject, it is obvious, however, that by the acquisition, the rela- 
tions between the United States and Porto Rico underwent an extraor- 
dinary change from the point of view of both international law and 
the Constitution, and whether for better or for worse, whatever the 
present state of things in regard to Porto Rico may be, that change 
has given rise to new rights, to new duties, and to new obligations, 
which, although involved in considerable doubt, neither the United 
States nor Porto Rico can shun, annul or avoid. 


3. THE INSULAR CASES AND THE STATUS OF PORTO RICO 

From the Porto Rican point of view it is really a pity that when 
called upon to decide the issues involved in the Insular Cases, the 
Supreme Court, apparently, could not avoid indulging in the considera- 
tion of the political aspect of the problems which at that time were 
uppermost in the minds of the American people. This was so, probably, 
because at times that highly respected tribunal, by virtue of its ex- 
traordinary jurisdictional powers over the legislative and executive de- 
partments of government, feels constrained to consider matters and 
arguments which are not strictly judicial as controlling reasons for their 
decision. Hence the diversified division of opinions among its venerable 
and illustrious members in those now famous cases. If the judges who 
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sat in those cases could have detached themselves from the vexing 
puzzles presented by the acquisition of the Philippine Islands, there 
would have been, perhaps, in our estimation, more harmony and uni- 
formity in their opinions and, consequently, less ambiguity as to the 
real place which Porto Rico and the Porto Ricans occupy in the great 
American family. 

The leading judgments in the Insular Cases referring to Porto Rico 
correspond to four different stages in the relations between that coun- 
try and the United States, and may be conveniently grouped in the 
following order: 

Dooley v. United States.” This case relates to the recovery of cer- 
tain duties exacted and paid under protest at the port of San Juan, 
the capital of the island, upon several consignments of merchandise 
imported into Porto Rico from New York between July 26, 1898, and 
May 1, 1900, under the terms of a proclamation of General Miles of 
that date, directing the exaction of the former Spanish and Porto Rican 
duties, under a customs tariff for Porto Rico proclaimed by order of 
the President on August 19, 1898, and under an amended customs 
tariff promulgated January 20, 1899, also by order of the President. 

By referring to the first part of this article “ it will be noticed that 
the collection of these duties took place during the whole period of 
military activities of the United States forces in the island, comprising 
the military invasion and occupation and the military régime after the 
formal acquisition of the island, but prior to the taking effect, May 1, 
1900, of the law already mentioned 4 temporarily providing “revenues 
and a civil government for Porto Rico, and for other purposes,” ap- 
proved April 12, 1900, and commonly known as the Foraker Act. 

This period of military activities, although apparently resting upon 
the same legal foundations throughout its whole duration, is, however, 
as already suggested,”® very sharply divided, in contemplation of law, 
by the exchange of ratifications of the Treaty of Paris, into two dif- 
ferent parts which must be distinguished from each other. This is 
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obviously so when it is considered that by the formal ratification of 
that treaty the cession of Porto Rico by Spain to the United States 
was solemnly and completely effected. The first part of this rather 
short military period comprised the military invasion and occupation 
of the island, and during it the relation between the United States and 
Porto Rico, as already observed,’* was international in character and 
had to be governed by the laws of war relating to the invasion and 
military occupation of foreign territory by a hostile army, which must 
make every necessary provision for the carrying on of government and 
its necessary agencies. 

In the case under consideration the court recognized the distinction 
which we have just noted and held that as to the duties exacted by the 
military authorities of the United States during the first part of the 
period of military activities in the island, they had been properly and 
legally exacted under the war power, and to this all the Judges unani- 
mously assented, for the reason that Porto Rico was, at that time, 
foreign territory in the military possession of the United States. 

Commenting upon the case of Cross v. Harrison” on this subject 


the court said: 


Upon this point that case differs from the one under consideration 
only in the particular that the duties were levied in Cross v. Harrison 
upon goods imported from foreign countries into California, while in 
the present case they were imported from New York, a port of the con- 
quering country. This, however, is quite immaterial. The United 
States and Porto Rico were still foreign countries with respect to each 
other, and the same right which authorized us to exact duties upon mer- 
chandise imported from Porto Rico to the United States authorized the 
military commander in Porto Rico to exact duties upon goods imported 
into that island from the United States The fact that, notwithstand- 
ing the military occupation of the United States, Porto Rico remained 
a foreign country within the revenue laws is established by the case of 
Fleming v. Page, 9 How. 603, in which we held that the capture and 
occupation of a Mexican port during our war with that country did 
not make it a part of the United States, and that it still remained a 
foreign country within the meaning of the revenue laws. The right to 
exact duties upon goods imported into Porto Rico from New York arises 
from the fact that New York was still a foreign country with respect 
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to Porto Rico, and from the correlative right to exact at New York 
duties upon merchandise imported from that island. 


The harmony of the court disappears, however, when it comes to 
deal with the second part of the military period, that is to say, with 
that portion of the case which relates to import duties laid and paid 
during the military régime following the exchange of ratifications of 
the Treaty of Paris. 

In announcing the majority opinion of the court upon this particular 


subject, Mr. Justice Brown said: 


Different considerations apply with respect to duties levied after the 
ratification of the treaty and the cession of the island to the United 
States. Porto Rico then ceased to be a foreign country, and, as we have 
just held in De Lima v. Bidwell, the right of the collector of New York 
to exact duties upon imports from that island ceased with the exchange 
of ratifications. We have no doubt, however, that, from the necessities 
of the case, the right to administer the government of Porto Rico con- 
tinued in the military commanders after the ratification of the treaty, 
and until further action by Congress. Cross v. Harrison, above cited. 
At the same time, while the right to administer the government con- 
tinued, the conclusion of the treaty of peace and the cession of the 
island to the United States were not without their significance. By 
that act Porto Rico ceased to be a foreign country, and the right to 
collect duties upon imports from that island ceased. We think the cor- 
relative right to exact duties upon importations from New York to 
Porto Rico also ceased. The spirit as well as the letter of the tariff 
laws admit of duties being levied by a military commander only upon 
importations from foreign countries; and while his power is necessarily 
despotic, this must be understood rather in an administrative than 
in a legislative sense. 


Then he proceeds to consider the limitations imposed upon the legis- 
lative powers of military commanders in the conquered territory and 


concludes his remarks by saying: 


Without questioning at all the original validity of the order imposing 
duties upon goods imported into Porto Rico from foreign countries, 
we think the proper construction of that order is, that it ceased to apply 
to goods imported from the United States from the moment the United 
States ceased to be a foreign country with respect to Porto Rico, and 
that until Congress otherwise constitutionally directed, such merchan- 
dise was entitled to free entry. An unlimited power on the part of the 
Commander-in-Chief to exact duties upon imports from the States 
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might have placed Porto Rico in a most embarrassing situation. The 
ratification of the treaty and the cession of the island to us severed her 
connection with Spain, of which the island was no longer a colony, and 
with respect to which she had become a foreign country. The wall of 
the Spanish tariff was raised against her exports, the wall of the military 
tariff against her imports, from the mother country. She received no 
compensation from her new relations with the United States. If her 
exports, upon arriving there, were still subject to the same duties as 
merchandise arriving from other foreign countries, while her imports 
from the United States were subjected to duties prescribed by the 
Commander-in-Chief, she would be placed in a position of practical 
isolation, which could not fail to be disastrous to the business and 
finances of the island. It had no manufactures or markets of its own, 
and was dependent upon the markets of other countries for the sale of 
her productions of coffee, sugar and tobacco. In our opinion the au- 
thority of the President as Commander-in-Chief to exact duties upon 
imports from the United States ceased with the ratification of the treaty 
of peace, and her right to the free entry of goods from the ports of the 
United States continued until Congress should constitutionally legislate 
upon the subject. 


The dissenting opinion was forcefully voiced by Mr. Justice White, 
and with him concurred Mr. Justice Gray, Mr. Justice Shiras and 
Mr. Justice McKenna. By a refined and vigorous reasoning, following 
the lines laid down by him in Downes v. Bidwell, which will be con- 
sidered hereafter, he makes evident the conclusion that as long as Porto 
Rico is in a position where it is subject to the power of Congress to levy 
an impost tariff duty on merchandise coming from that island into the 
United States, it must be held to be a foreign country, not interna- 
tionally, but within the meaning of the tariff laws of the United States. 
He also took the view that such laws did not apply to Porto Rico with- 
out Congressional action; in fact, he said: 

I cannot conceive that under the provisions of the Constitution 
conferring upon Congress the power to raise revenue that consequences 
such as would flow from immediately putting in force in Porto Rico 
ihe revenue laws of the United States could constitutionally be brought 
about without affording to the Congress the opportunity to adjust the 
revenue laws of he United States to meet the new situation. 

De Lima v. Bidwell.* This was an action against the collector of 
the port of New York to recover duties alleged to have been illegally 
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to Porto Rico, and from the correlative right to exact at New York 
duties upon merchandise imported from that island. 


The harmony of the court disappears, however, when it comes to 
deal with the second part of the military period, that is to say, with 
that portion of the case which relates to import duties laid and paid 
during the military régime following the exchange of ratifications of 
the Treaty of Paris. 

In announcing the majority opinion of the court upon this particular 


subject, Mr. Justice Brown said: 


Different considerations apply with respect to duties levied after the 
ratification of the treaty and the cession of the island to the United 
States. Porto Rico then ceased to be a foreign country, and, as we have 
just held in De Lima v. Bidwell, the right of the collector of New York 
to exact duties upon imports from that island ceased with the exchange 
of ratifications. We have no doubt, however, that, from the necessities 
of the case, the right to administer the government of Porto Rico con- 
tinued in the military commanders after the ratification of the treaty, 
and until further action by Congress. Cross v. Harrison, above cited. 
At the same time, while the right to administer the government con- 
tinued, the conclusion of the treaty of peace and the cession of the 
island to the United States were not without their significance. By 
that act Porto Rico ceased to be a foreign country, and the right to 
collect duties upon imports from that island ceased. We think the cor- 
relative right to exact duties upon importations from New York to 
Porto Rico also ceased. The spirit as well as the letter of the tariff 
laws admit of duties being levied by a military commander only upon 
importations from foreign countries; and while his power is necessarily 
despotic, this must be understood rather in an administrative than 
in a legislative sense 


Then he proceeds to consider the limitations imposed upon the legis- 
lative powers of military commanders in the conquered territory and 


concludes his remarks by saying: 


Without questioning at all the original validity of the order imposing 
duties upon goods imported into Porto Rico from foreign countries, 
we think the proper construction of that order is, that it ceased to apply 
to goods imported from the United States from the moment the United 
States ceased to be a foreign country with respect to Porto Rico, and 
that until Congress otherwise constitutionally directed, such merchan- 
dise was entitled to free entry. An unlimited power on the part of the 
Commander-in-Chief to exact duties upon imports from the States 
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might have placed Porto Rico in a most embarrassing situation. The 
ratification of the treaty and the cession of the island to us severed her 
connection with Spain, of which the island was no longer a colony, and 
with respect to which she had become a foreign country. The wall of 
the Spanish tariff was raised against her exports, the wall of the military 
tariff against her imports, from the mother country. She received no 
compensation from her new relations with the United States. If her 
exports, upon arriving there, were still subject to the same duties as 
merchandise arriving from other foreign countries, while her imports 
from the United States were subjected to duties prescribed by the 
Commander-in-Chief, she would be placed in a position of practical 
isolation, which could not fail to be disastrous to the business and 
finances of the island. It had no manufactures or markets of its own, 
and was dependent upon the markets of other countries for the sale of 
her productions of coffee, sugar and tobacco. In our opinion the au- 
thority of the President as Commander-in-Chief to exact duties upon 
imports from the United States ceased with the ratification of the treaty 
of peace, and her right to the free entry of goods from the ports of the 
United States continued until Congress should constitutionally legislate 
upon the subject. 


The dissenting opinion was forcefully voiced by Mr. Justice White, 
and with him concurred Mr. Justice Gray, Mr. Justice Shiras and 
Mr. Justice MeKenna. By a refined and vigorous reasoning, following 
the lines laid down by him in Downes v. Bidwell, which will be con- 
sidered hereafter, he makes evident the conclusion that as long as Porto 
Rico is in a position where it is subject to the power of Congress to levy 
an impost tariff duty on merchandise coming from that island into the 
United States, it must be held to be a foreign country, not interna- 
tionally, but within the meaning of the tariff laws of the United States. 
He also took the view that such laws did not apply to Porto Rico with- 
out Congressional action; in fact, he said: 

I cannot conceive that under the provisions of the Constitution 
conferring upon Congress the power to raise revenue that consequences 
such as would flow from immediately putting in force in Porto Rico 
ihe revenue laws of the United States could constitutionally be brought 
about without affording to the Congress the opportunity to adjust the 
revenue laws of he United States to meet the new situation. 

De Lima v. Bidwell.** This was an action against the collector of 
the port of New York to recover duties alleged to have been illegally 
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exacted and paid under protest, upon certain importations of sugar 
from San Juan in the Island of Porto Rico, during the autumn of 1899, 
and subsequent to the cession of the island to the United States. 

The question raised in this case was different from the one presented 
in the second part of the Dooley case, which we have just considered. 
In that case the duties were exacted at the port of San Juan upon mer- 
chandise imported from New York, under customs tariffs proclaimed 
by order of the President, as commander-in-chief of the military forces 
of the United States in control of the island. In this case the duties 
were exacted at the port of New York upon merchandise imported from 
Porto Rico, under a general tariff act of Congress of July 24, 1897," 
commonly known as the Dingley Act, the first section of which pro- 
vides ‘“‘that on and after the passage of this act, unless otherwise spe- 
cially provided for in this act, there shall be levied, collected, and paid 
upon all articles imported from foreign countries, and mentioned in 
the schedules herein contained, the rates of duty which are, by the 
schedules and paragraphs, respectively prescribed.” The question 
therefore was not, as in the Dooley case, whether the customs tariffs 
for Porto Rico of August 19, 1898, and February 1, 1899, prescribed by 
the President, as commander-in-chief, continued in effect for the im- 
position of duties upon merchandise imported into Porto Rico from 
the United States after April 11, 1899, the date of the formal exchange 
of ratifications of the Treaty of Paris, and the cession of the island to 
the United States, but rather whether an Act of Congress imposing 
certain duties upon merchandise imported into the United States from 
‘foreign countries’’ had application to goods imported from Porto 
Rico after such formal exchange of ratifications of the treaty and com- 
plete acquisition of the island by the United States. 

In so far, however, as the decision in both cases is controlled by the 
same ultimate conclusion as to the status of Porto Rico with respect 
to the tariff laws of the United States, the distinction is more apparent 
than real. In the Dooley case, for instance, the primary question was 
whether the President, as commander-in-chief, had authority to impose 
any duties at all upon merchandise imported from New York into 
Porto Rico. Prior to the ratification of the treaty the powers of the 
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President, as commander-in-chief, were unlimited in the sense that 
he could exact any impost duty that he saw fit upon any merchandise 
coming into the island from anywhere, simply because, as already stated, 
at that time, Porto Rico was a foreign territory in the military posses- 
sion—not within the sovereignty—of the United States. After the 
acquisition, however, the military powers of the President in this re- 
spect were restricted to the imposition of duties upon merchandise im- 
ported into the island from foreign countries only; for, as said by Mr 
Justice Brown in that case, ‘‘the spirit as well as the letter of the tariff 
laws admit of duties being levied by a military commander only upon 
importations from foreign countries.”’ And this, of course, made the 
decision of the case turn upon the question whether Porto Rico was a 
“foreign country”’ within the meaning of the tariff laws of the United 
States, the same as in the De Lima case, now under consideration. 
Said Mr. Justice Brown in this case: 


\ foreign country was defined by Mr. Chief Justice Marshall and 
Mr. Justice Story to be one exclusively within the sovereignty of a 
foreign nation, and without the sovereignty of the United States. The 
status of Porto Rico was this: The island had been for some months 
under military occupation by the United States as a conquered country, 
when, by the second article of the treaty of peace between the United 
States and Spain, signed December 10, 1898, and ratified April 11, 1899, 
Spain ceded to the United States the Island of Porto Rico, which has 
ever since remained in our possession, and has been governed and ad- 
ministered by us. If the case depended solely upon these facts, and the 
question were broadly presented whether a country which has been 
ceded to us, the cession accepted, possession delivered, and the island 
occupied and administered without interference by Spain or any other 
Power, was a foreign country or domestic territory, it would seem that 
there could be as little hesitation in answering this question as there 
would be in determining the ownership of a house deeded in fee simple 
to a purchaser who had accepted the deed, gone into possession, paid 
taxes and made improvements without let or hindrance from his vendor. 
ut it is earnestly insisted by the government that it never could have 
heen the intention of Congress to admit Porto Rico into a customs 
union with the United States, and that, while the island may be to a 
certain extent domestic territory, it still remains a “foreign country ”’ 
under the tariff laws, until Congress has embraced it within the general 
revenue system. 


After reviewing a number of cases previously decided by the Supreme 
Court, involving questions of this character, and certain regulations of 
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the executive departments relating to the only possessions in connec- 
tion with which the question of the status of newly acquired territory 
previous to any action by Congress had arisen, and which were sup- 
posed to favor the contention of the government, as well as the con- 
struction put upon this question by Section 2 of the Foraker Act which 
makes a distinction between foreign countries and Porto Rico by en- 
acting that the same duties shall be paid upon “‘all articles imported 
into Porto Rico from ports other than those of the United States, which 
are required by law to be collected upon articles imported into the 
United States from foreign countries,”’ he said: 

From this résumé of the decisions of this court, the instructions of the 
executive departments, and the above Act of Congress, it is evident 
that, from 1803, the date of Mr. Gallatin’s letter, to the present time, 
there is not a shred of authority, except a dictum in Fleming v. Page 
(practically overruled in Cross v. Harrison), for holding that a district 
ceded to and in the possession of the United States remains for any pur- 
pose a foreign country. * * * The practice of the executive depart- 
ments, thus continued for more than half a century, is entitled to great 
weight, and should not be disregarded nor overturned except for cogent 
reasons, and unless it be clear that such construction be erroneous. But 
were this presented as an original question we should be impelled irre- 
sistibly to the same conclusion. 

Then he proceeded to emphasize the importance and binding force 
of a treaty as being, constitutionally, placed upon the same footing 
and made of like obligation, with an act of legislation, and said that one 
of the ordinary incidents of a treaty is the cession of territory. It is 
not too much to say it is the rule, rather than the exception, that a 
treaty of peace, following upon a war, provides for a cession of territory 
to the victorious party; that the territory thus acquired is acquired as 
absolutely as if the annexation were made, as in the case of Texas and 
Hawaii, by an act of Congress. 

“It follows from this,’’ he said, “‘that by the ratification of the Treaty 
of Paris the island became territory of the United States—although not 
an organized territory in the technical sense of the word.” 

That the territory thus acquired is subject to the legislative authority of 
(‘ongress is made apparent by the court; in fact Mr. Justice Brown said: 


It is an authority which arises, not necessarily from the territorial 
clause of the Constitution, but from the necessities of the case, and 
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from the inability of the States to act upon the subject. Under this 
authority Congress may deal with territory acquired by treaty; may 
administer its government as it does that of the District of Columbia; it 
may organize a local territorial government; it may admit it as a State 
upon an equality with other States; it may sell its public lands to in- 
dividual citizens or may donate them as homesteads to actual settlers. 
In short, when once acquired by treaty, such territory belongs to the 
United States, and is subject to the disposition of Congress. 

Then he went on to say that territory thus acquired can remain a 
foreign country under the tariff laws only upon one of two theories; 
either that the word ‘‘foreign”’ applies to such countries as were foreign 
at the time the statute was enacted, notwithstanding any subsequent 
change in their condition, or that they remain foreign under the tariff 
laws until Congress has formally embraced them within the customs 
union of the States. The first theory, he said, was obviously untenable, 
because while a statute is presumed to speak from the time of its enact- 
ment, it embraces all such persons or things as subsequently fall within 
its scope, and ceases to apply to such as thereafter fall without its scope. 
“So when the Constitution of the United States declares in Article I, 
sec. 10, that the States shall not do certain things, this declaration 
operates not only upon the thirteen original States, but upon all who 
subsequently become such; and when Congress places certain restric- 
tions upon the powers of a territorial legislature, such restriction ceases 
to operate the moment such territory is admitted as a State.” By 
parity of reasoning, he said, a country ceases to be foreign the instant 
it becomes domestic. “So, too, if Congress saw fit to cede one of its 
newly acquired territories (even assuming that it had the right to do 
so) to a foreign Power, there could be no doubt that from the day of 
such cession and the delivery of possession, such territory would be- 
come a foreign country, and be reinstated as such under the tariff laws. 
Certainly no Act of Congress would be necessary in such case to declare 
that the laws of the United States had ceased to apply to it.”’ Reverting 
to the other alternative of his proposition, he said: 

The theory that a country remains foreign with respect to the tariff 
laws until Congress has acted by embracing it within the Customs 
Union, presupposes that a country may be domestic for one purpose 
and foreign for another. It may undoubtedly become necessary for 
the adequate administration of a domestic territory to pass a special 
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act providing the proper machinery and officers, as the President 
would have no authority, except under the war power, to administe! 
it himself; but no act is necessary to make it domestic territory if once 
it has been ceded to the United States. * * * This theory also 
presupposes that territory may be held indefinitely by the United States; 
that it may be treated in every particular, except for tariff purposes, 
as domestic territory; that laws may be enacted and enforced by officers 
of the United States sent there for that purpose; that insurrections may 
be suppressed, wars carried on, revenues collected, taxes imposed; in 
short, that everything may be done which a government can do within 
its own boundaries, and yet that the territory may still remain a foreign 
country. That this state of things may be continued for years, for a 
century even, but that until Congress enacts otherwise, it still remains 
a foreign country. To hold that this can be done as matter of law we 
deem to be pure judicial legislation. We find no warrant for it in the 
Constitution or in the powers conferred upon this court. It is true the 
nonaction of Congress may occasion a temporary inconvenience; but 
it does not follow that courts of justice are authorized to remedy it by 
inverting the ordinary meaning of words. 

If an act of Congress be necessary to convert a foreign country into 
domestic territory, the question at once suggests itself, what is the char- 
acter of the legislation demanded for this purpose? Will an act appro- 
priating money for its purchase be sufficient? Apparently not. Will 
an act appropriating the duties collected upon imports to and from 
such country for the benefit of its government be sufficient? Appar- 
ently not. Will acts making appropriations for its postal service, for 
the establishment of lighthouses, for the maintenance of quarantine 
stations, for erecting public buildings, have that effect? Will an act 
establishing a complete local government, but with the reservation of 
a right to collect duties upon commerce, be adequate for that purpose? 
None of these, nor all together, will be sufficient, if the contention of he 
Government be sound, since acts embracing all these provisions have 
been passed in connection with Porto Rico, and it is insisted that it is 
still a foreign country within the meaning of the tariff laws. We are 
unable to acquiesce in this assumption that a territory may be at the 
same time both foreign and domestic. 

In conclusion, the court was of opinion that at the time these duties 
were levied Porto Rico was not a foreign country within the meaning 
of the tariff laws, but a territory of the United States, that the duties 
were illegally exacted and that the plaintiffs were entitled to recover 
them. 

Mr. Chief Justice Fuller, Mr. Justice Harlan, Mr. Justice Brewer 


and Mr. Justice Peckham concurred in this opinion without adding a 


single remark to it. 
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Mr. Justice McKenna, with whom concurred Mr. Justice Shiras and 
Mr. Justice White, delivered a dissenting opinion, in which, to begin 
with, he refutes the contention that in order to settle the controversy 
in this litigation it was enough to settle whether Porto Rico was foreign 
country or domestic territory, “to use the antithesis of the opinion of 
the court,”’ and, outlining the same reasoning for the doctrines in the 
Downes case, he asks whether these expressions ‘‘foreign”’ or “‘domes- 
tic’’ are to be taken abstractly and unqualifiedly—to the full extent 
that those words implied—or limitedly, in the sense that the word “ for- 
eign’”’ is used in the customs laws of the United States. “If abstractly,” 
he says, ‘the case turns upon a definition, and the issue becomes single 
and simple. If at the time the duties, which are complained of, were 
levied, Porto Rico was as much a foreign country as it was before the 
war with Spain, if it was as much domestic territory as New York now 
is, there would be no serious controversy in the case. If the former, 
the terms and the intention of the Dingley Act would apply. If the 
latter, whatever its words or intentions, it could not be applied. Be- 
tween these extremes there are other relations, and that Porto Rico 
occupies one of them and its products hence were subject to duties 
under the Dingley Tariff Act can be demonstrated.” 

Then he proceeds to discuss the statements of the court and refers at 
great length to the cases of Fleming v. Page, United States v. Rice, and 
(ross v. Harrison, examined by the court, and reaches the conclusion 
that Porto Rico did not become territory of the United States by the 
mere effect of the treaty and its ratification, and that congressional 
action was necessary before it could become incorporated as a part of 
the territory of the United States and thereby cease to be foreign so 
far as the revenue laws of the United States were concerned. 

Mr. Justice Gray wrote a separate dissenting opinion in which he 
merely said that he was compelled to dissent from the judgment in this 
case, because it appeared to him irreconcilable with the unanimous 
opinion of the court in Fleming v. Page and with the opinion of the 
majority of the justices in the case, the same day decided, of Downes v. 
Bidwell. 

Pepro Cap6-RopriGuez. 


(To be continued in the next number.) 


THE SANCTION OF INTERNATIONAL LAW 


In a recent editorial of one of the legal periodicals, the author quotes 
Alexander Hamilton’s statement in the Federalist, that ‘‘it is essential to 
the idea of law that it be attended with a sanction, or in other words, a 
penalty or punishment for disobedience,’ and from this premise draws 
the following conclusion: ' ‘The law of nations, so-called, is a mere 
empty term or phrase, a high resounding name for something in and of 
itself vain and impotent.” 

To most authorities and students of international law, the author’s 
conclusion is somewhat astounding, but the fact that the statement 
could be made by a prominent legal editor, illustrates the extent of the 
present popular distrust of the science. 

From the substantive point of view, international law has reached an 
advanced stage of development. The methods of enforcing it are yet 
imperfect, but it is certainly not now wholly without “sanction.”’ In his 
Digest of International Law, John Bassett Moore enumerates the follow- 
ing ‘‘modes of redress”’ for infringements of international rights: 

(1) Negotiation; (2) good offices and mediation; (3) arbitration; 
(4) withdrawal of diplomatic relations; (5) retortion or retaliation; 
(6) display of force; (7) use of force; (8) reprisals; (9) pacific blockade; 
(19) embargo; (11) nonintercourse. 

Intranational or municipal law relies ultimately for its enforcement on 
two instruments: (1) the power of public officers to whom the duty of 
enforcing the law has been delegated by common consent, and (2) the 
instrument of “self-help.” 

The present methods of enforcing international rights partake almost 
wholly of the nature of ‘“‘self-help.”” In so far, however, as a nation em- 
ploying them correctly interprets its rights, it is enforcing international 
law and gives to it ‘‘sanction.” 

Even with such remedies, inadequate though they are, the law is en- 
forced in by far the large majority of cases. As in the administration of 


! Bench and Bar, Vol. 9, No. 11, p. 478. 
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law within nations, the spectacular examples of miscarriage of justice, 
the armed revolts against the law are the exceptions. The records of the 
foreign office of any great nation, the many historical instances where 
recalcitrant nations have been forced to obey the law by the employ- 
ment of some one of these ‘“‘ modes of redress,”’ are evidence that the en- 


forcement of the law is the rule. 
9 ” 
LEGAL AND ILLEGAL WAR 


War is recognized in international law at present as, under some cir- 
cumstances at least, a legal method of enforcing rights. It is not coun- 
tenanced as legal when prosecuted for plunder or oppression, or except 
as an ultimate remedy; nor is there in international law any recognition 
of the theory that it is beneficial as a sort of national virulent exercise, 
or that it is the necessary permanent fruit of irreconcilable racial differ- 
ences. The theory of ‘legal war”’’ was probably correctly stated in the 
Instructions for the Government of the Armies of the United States in 
the Field, issued in 1863, as follows: ” 

Modern times are distinguished from earlier ages by the existence at 
one and the same time of many nations and great governments related to 
one another in close intercourse. 

Peace is their normal condition; war is the exception. The ultimate 
object of all modern war is a renewed state of peace. * * * 

Ever since the formation and coexistence of modern nations, and ever 
since wars have become great national wars, war has come to be ac- 
knowledged not to be its own end, but the means to obtain great ends of 
state, or to consist in defense against wrong. 

Some writers in international law, including Vattel * and Bynker- 
shoek,' have defined war generally as the method by which nations 
prosecute their “rights.’’ Grotius was more discriminating and said: ° 
“We do not say that war is a state of just contention, because precisely 
the point to be examined is, whether there be just war, and what war is 
just.””. Obviously, war prosecuted by a nation which incorrectly inter- 
prets the law and its rights thereunder, operates not to enforce but to 
defeat the law. 

2 General Orders No. 100, War of the Rebellion, Official Records, Series III, 151. 

Book Ca 1, Par. 1. 

‘ Rook 1, Ch. 1. 

5 Ibid., Par. 2. 
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It is difficult to reconcile with the principle that aggressive war is 
sometimes ‘‘legal’’ under international law the prevalent theory of the 
unlimited right of self-defense by nations. Most authorities state un- 
qualifiedly that a nation attacked with force has not only the right but 
the duty to repel the attack, wholly regardless of its cause. Halleck 


b 


says: 

Self-preservation * * * is one of the most essential and lapor- 
tant rights incident to State sovereignty. * * * It is not only a 
right with respect to other states, but a duty with respect to its own 
members and one of the most solemn and important duties which 
owes to them. 


Kven Sir Edward Fry, a Quaker, and former Law Justice of Great 


sritain, said at The Hague in 1907: 


* My government recognizes that it belongs to the duty of 
every country to protect itself against its enemies and against the dan- 
gers by which it may be threatened, and that every government has the 
right and the duty to decide what its own country ought to do for this 
purpose. 


If the right of a nation to defend itself is unlimited, and if there is also 
the right to prosecute aggressive war in the enforcement of rights, the 
curious anomaly, repulsive to standards of legal consistency, results that 
two warring nations may both be acting quite within their international 
legal rights and the enforcement of either right is inconsistent with the 
other. 

In the evolution of law among individuals there was once a tim 
when ‘‘self-help’’ was used extensively as a means by which rights were 
enforced. Pollock and Maitland, speaking of medieval English law, 
say: 

For a long time, law was very weak, and as a matter of fact, it _— 
not prevent “self-help’’ of the most violent kind. Nevertheless, a 
fairly early stage in its history it begins to prohibit in unc ompromising 
terms any and every attempt to substitute force for judgment. . 

So fierce is it against “self-help” that it can hardly be induced to find a 
place even for self-defense. 


6 Halleck, International Law, Vol. I, p. 120. 
7 Pollock,and Maitland, History of the English Law, Vol. II, p. 574 
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As the law has developed, the duty of enforcing it and the right to 
employ force for this purpose have been under most circumstances taken 
from individuals and delegated to public officials who act after rights 
have been judicially determined. ‘Self-help’ has, however, been re- 
tained as a supplementary means of enforcing the law in certain in- 
stances, notably in the right to abate nuisances and to restrict certain 
trespasses, and to defend against assaults. The New York Penal Law 
provides > that the use of ‘force or violence upon or towards the person 
of another is not unlawful”’ in six enumerated classes of cases. Self- 
defense is specifically authorized, but at the same time, the right is 


strictly limited in the following language: ° 


An act, otherwise criminal, is justifiable when it is done to protect the 
person committing it, or another whom he is bound to protect, from in- 
evitable and irreparable personal injury, and the injury could only be 
prevented by the act, nothing more being done than is necessary to pre- 
vent the injury. 

\n individual does not have the legal right to employ “self-help,” 
except as so authorized, and has no right to defend himself against the 
acts of either individuals or police officers legally engaged in enforcing 
the law. 

Drawing conclusions from analogies is always dangerous, but if the 
evolution of international law is to follow at all the evolution of intra- 
national law, it seems probable that the future will realize neither the 
theory that the right of individual nations to use force will be entirely 
abolished, nor the theory that the right to employ it will continue with- 
out limit; but that the responsibility of enforcing international law will at 
some time be delegated to specially authorized officials, and national 
‘self-help ”’ will be permitted, so far and only so far as it assists in estab- 


lishing justice and order. 


INTERNATIONAL “CIVIL”? AND INTERNATIONAL “‘CRIMINAL”’ LAW 
Intranational law is divided into two classes, civil law and criminal 
law. Civil law deals with acts and rights affecting primarily individuals 
only and not the community as a whole. Criminal law deals with acts 


Section 246. 


Section 42 
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which, though usually infringing the rights of specific individuals, are 
also conceived as affecting the public welfare and the order of the entire 
state. 

International law has not drawn a similar distinction in dealing with 
the acts of nations. A recognition that there are certain controversies 
which are essentially of a civil nature has been evident in many recent 
conferences and conventions. The Russian project at The Hague in 
1907 for ‘‘compulsory arbitration’’ enumerated a long list of such con- 
troversies, including “conflicts regarding pecuniary damages suffered by 
a state or its citizens in consequence of illegal or negligent action on the 
part of any state or the citizens of the latter,’’ disagreements regarding 
interpretations of treaties concerning postal and telegraphic service and 
railways, patents, trade-marks, weights and measures, inheritances, and 
similar subjects. 

It seems also obvious that certain international treaties partake wholly 
of the nature of private contracts, and that others signed by many na- 
tions may partake of the nature of international legislation, and are of 
such a character that their breach may involve moral turpitude and 
may so affect the entire community as to partake of the nature of a crime 
against the community. Mr. Roosevelt applies this theory with char- 
acteristic emphasis in his interpretation of Germany’s admitted violation 
of the treaty guaranteeing Belgium’s neutrality,” in the following 
language: 

When Germany thus broke her promise, we broke our promise by fail- 
ing at once to call her to account. The treaty was a joint and several 
guarantee and it was the duty of every signer to take action when it was 
violated. * * * All (Germany’s acts) separately and collectively 
were criminal actions against international right, against civilization, 
against justice and humanity throughout the world. * * * Even 
if not called upon to act by the Hague Convention, she (the United 
States) has the right and the duty as soon as any such gross violations of 
international law occur. This is the only way to establish proper prec- 
edents in international law and to save it from becoming a farce. 


In so far as this purports to state the legal obligation of the United 


States, it is not in accordance with hitherto accepted principles of inter- 
national law. Andrew Jackson took a similar position regarding certain 


Metropolitan Magazine, Oct., 1915. 
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acts of France in 1835 and was answered by Mr. Gallatin in a letter to 
Mr. Everett as follows: ' 


The general position assumed by the President, and apparently sus- 
tained by Judge Wayne and others, is, that whenever a nation has a 
claim clearly founded in justice, as that in question undoubtedly is, and 
justice is denied, resort must ultimately be had to war for redress of the 
injury sustained. This, as an abstract proposition, is wholly untenable, 
supported neither by the practice of nations nor by common sense. The 
denial of justice gives to the offending nation the right of resorting to 
arms, and such a war is just so far as relates to the offending party. But 
to assert that a nation must in such a case, without attending either to 
the magnitude or nature of the injury, and without regard either to its 
own immediate interest or to political considerations of a higher order 
affecting perhaps its foreign and domestic concerns, inflict upon itself 
the calamities of war, under the penalty of incurring disgrace, is a doc- 
trine which, if generally adopted, would keep the world in perpetual 
warfare, and sink the civilized nations of Christendom to a level with 
the savage tribes of our forests. 


Whether Mr. Roosevelt’s interpretation of the morality of Germany’s 
conduct or of our duty is correct or not, it is certainly conceivable that a 
nation might so act as to violate the rights and jeopardize the safety of 
the whole community of nations, and that its act might call for concerted 
action by the community. Nevertheless, for perhaps wise reasons, 
international law has refrained from characterizing such conduct, how- 
ever reprehensible, as an “international crime.’’ The law is stated by 
Oppenheim in his work on international law,'* as follows: 

International delinquency is every injury to another state committed by 
the head of the government of a state through neglect of an interna- 
tional duty. * * * 

An international delinquency is not a crime, because the delinquent 
state as a sovereign cannot be punished, although compulsion may be 
exercised to procure a reparation of the wrong done. * * * 

The nature of the law of nations, as a law between, not above sovereign 
states, excludes the possibility of punishing a state for an international 
delinquency and of considering the latter in the light of a crime. 


Whether a nation which so acts as to disturb the rights and good order 
of the entire world be termed legally a “delinquent,” or a “criminal,” is 


1! 2 Gallatin’s Writings, 494. 
12 Vol. I, 2nd Ed., p. 209, et seq. 
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perhaps a matter of terminology. Whatever the term, the conception is 


growing that a nation’s acts which, as a matter of fact, have this effect, 
should in some way be subject to the world’s control. 
The theory is not new. Daniel Webster in 1842, as Secretary of State 


wrote to the American Minister at Mexico as follows: 


Every nation, on being received, at her own request, into the circle of 
civilized governments, must understand that she not only attains rights 
of sovereignty and the dignity of national character, but that she 
binds herself also to the strict and faithful observance of all those prin- 
ciples, laws, and usages which have obtained currency among civilized 
* * 

No community can be allowed to enjoy the benefit of national char- 
acter in modern times without submitting to all the duties which that 


character imposes. 
Evarts, as Secretary of State, in 1877, said: 


If a government “confesses itself unable or unwilling to conform to 
those international obligations which must exist between established 
governments of friendly states, it would thereby confess that it is not 
entitled to be regarded or recognized as a sovereign and independent 


Power.’’—Ms. Instr. Mexico, XIX 


An interesting attempt to harmonize the theory of inviolable national 
sovereignty and the conception of the existence of certain rights of the 
‘international community” is found in Internoscia’s Code of Interna- 
tional Law, published in 1910. He defines the ‘international com- 
munity” as follows: 

The International Community is the voluntary union of the States that 
aim at the attainment by their common endeavors of the full develop- 
ment of their powers and of the satisfaction of their needs, in order to 
assure the good of all men. 


In his introduction he explains his theory of world organization as 
follows: 

The community of states to be organized for the juridical protection 
of international law must be a supreme power destined to respect and to 
command the respect of the independence of the people. * * 


Part 1, Book 1, Tit. 1, par. 13. 
‘P. xv, xxvii. 
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When a state, contrary to the rules of international law, conquers or 
abuses another state, the former state although sovereign becomes liable 
to be brought before the authority that represents the strength of the 
rest of the world, and if it refuses to recognize such authority, while left 
free to combat the whole world, it must incur the penalty of its folly even 
to the point of destruction, if need be, in order that the disturbance it 
has caused may be removed. The peace and tranquillity, the good and 
the welfare of the whole of humanity must be secured even at the cost 
of annihilating a rebellious part of it. * * * 

This code * * * is not opposed to the well-established belief of 
the freedom of a state. This code recognizes the freedom of a state to act 
as it pleases so far that it grants the rights of a belligerent to a state 
when it contests the execution of the judgment rendered against it. 


In the development of the law of crimes in intranational law, the 
process was gradual by which certain acts originally viewed solely as 
torts affecting only single individuals were brought within the concep- 
tion of being crimes against the entire state. The whole law of crimes 
has been evolved from the ancient law of torts. In this development the 
individual has been required to surrender many of what were previously 
considered his rights, in the interest of the rights of others and the good 
order of the community. 

In international law, so strong is the theory that the dignity of na- 
tional sovereignty should be upheld, and that the law of nations is a law 
‘between not above sovereign states,”’ that it is doubtful that the 
now termed ‘‘delinquencies”’ of nations will soon, if ever, be stigma- 
tized with the term “international crimes.” In our own national 
organization, though we have formed a strong federal government, 
the theory that the States are sovereign political units has always ex- 
cluded the conception that a State is legally capable of committing a 
crime. Nevertheless, it seems probable from present indications and the 
natural necessities of the situation, that international law will ultimately 


provide for some method of central control over acts of nations of a 


quasi-criminal nature, and that individual nations will find it to their 
mutual interest to surrender some of what are at present deemed their 
sovereign rights, in the interest of the welfare and order of the com- 
munity of nations. 

International law does therefore at the present time have *‘ sanction.”’ 
That sanction rests almost wholly on the ultimate force of ‘self-help.’ 
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The tendency will be to delegate the duties both of enforcing civil rights 


and of controlling quasi-criminal acts to authorized officials and to 
preserve “‘self-help”’’ so far and only so far as it proves an orderly auxil- 


lary. 

In the law’s evolution, the conception of the collective rights of the 
community of nations will enlarge. National acts and rights will fall 
naturally into two classes, one comprising those of a civil and the other 
those of a quasi-criminal nature. 

Finally, international law must and will ultimately be looked upon as a 
law and a force not merely between, but also above even sovereign na- 
tions. 

Amos J. PEASLEE. 
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EDITORIAL COMMENT 


THE AMERICAN PUNITIVE EXPEDITION INTO MEXICO 


On March 9, 1916, the territory of the United States was invaded by 
a force of some 1,500 men, under the command of Francisco Villa, who 
has disputed for the past year and more the authority of General Car- 
ranza, the First Chief of Mexico, whose government was recognized 
by the United States on October 19, 1915, as the de facto government of 
Mexico. The city of Columbus in New Mexico was the scene of the 
attack and a number of Americans were killed, including some soldiers, 
and many buildings were set fire to and burned before the intruders were 
driven across the international border into Mexico. 

The day following the attack President Wilson decided that the 
circumstances required immediate action to be taken against Villa, and 
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on the 10th of March the following statement was given out at the 
White House: 


An adequate force will ke sent at once in pursuit of Villa with the single object 
This can and will be done in 


of capturing him and putting a stop to his forays. 
entirely friendly aid of the constitutional authorities of Mexico and with scrupulous 


respect for the sovereignty of that Republic. 


There can be no doubt that steps should immediately have been 


taken to secure a reparation for the violation of American sovereignty, 


that the perpetrators of the outrage—for outrage it was—should be 
punished, and that measures should be taken by Mexico to prevent a 
recurrence of the incident. Under ordinary circumstances the facts 
would have been laid before the Mexican Government, with a request 
that it be disavowed, that reparation be made, and that the perpetrators 
be apprehended and punished, and it would seem that the sending of 
American troops across the frontier into Mexico in pursuit of Villa and 
his band would constitute a violation of Mexican sovereignty, just 
Villa’s invasion of American soil had constituted a violation of American 


as 


sovereignty. 

But the situation in Mexico, and particularly in the north of Mexico, 
is extraordinary, not ordinary, and though the United States has recog- 
nized General Carranza’s government as the de facto government of 
Mexico, the General is not in the saddle in all parts of his distracted 
country. However, having recognized General Carranza’s government, 
it would seem that the United States is estopped from taking action 
which would deny in fact what the United States had recognized in 
theory, and that American troops should not cross the boundary except 
with the knowledge and permission of the government which the United 
States had recognized. It would seem that General Carranza should 
have been called upon as the de facto government of Mexico to disavow 


the outrage and to undo the wrong as best it might be done. Upon his 
unwillingness or inability to do so the United States would then be in 
a position to decide for itself whether it should enter Mexico to capture 
Villa and his band, if in the opinion of the American authorities such 
action should seem to be requisite. With the presence of Villa’s troops 
in the north of Mexico and with the possibility of a renewed invasion of 
American territory, the American authorities might, it is believed, prop- 
erly consider his presence as a nuisance and, taking the law in their own 
hands, proceed to abate the nuisance either without the codperation or 
consent of the de facto authorities. 
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As examples of abating a nuisance in adjoining jurisdiction, the 
action of Great Britain in the case of the steamboat Caroline (2 Moore’s 
Int. Law Dig., 409-414) may be cited, in which a party from Canada, 
during the insurrection of 1837, under the leadership of one McLeod, 
entered American jurisdiction and seized and destroyed the Caroline, a 
small steamer engaged in carrying arms and ammunition to the rebels. 

The case of Amelia Island (1 Wharton’s Int. Law Dig., 2d ed., 
pp. 222-4), is one in which the United States took possession of Amelia 
Island, then in possession of Spain, at the mouth of St. Mary’s River, 
“the nuisance being one which required immediate action.” 

Mexico and the United States have had a long and trying experience 
with incursions of Indians near the international boundary into one 
or the other country. The views of the United States and the incidents 
in which those views were applied are to be found in 1 Wharton’s Digest, 
2d ed., pp. 229-234, and Moore’s Digest, Vol. II, pp. 418-425, and were 
stated by a very distinguished Secretary of State, Mr. Marcy, in terms 
applicable to both countries. In regard to the right of the United States 
to enter Mexico, he said in a note dated February 4, 1856, to Mr. Al- 
monte: “If Mexican Indians whom Mexico is bound to restrain are 
permitted to cross its border and commit depredations in the United 
States, they may be chased across the border and then punished.”’ 
(Wharton’s Digest, Vol. I, p. 230.) 

In regard to the right of Mexico to enter American territory under 
like circumstances, Secretary Marcy said in the same note: 

If Indians whom the United States are bound to restrain shall, under the same 
circumstances, make a hostile incursion into Mexico, this Government will not 
complain if the Mexican forces who may be sent to repel them shall cross to this 
side of the line for that purpose, provided that in so doing they abstain from injuring 
the persons and property of citizens of the United States. (11 Moore’s Dig., p. 421.) 


Admitting that the right exists in international law for a country to 
abate a nuisance in an adjoining country, and admitting the right, as 
stated by Secretary Marcy, to enter foreign territory in order to pursue 
and to punish marauders of that country who have committed depreda- 
tions within the territory of the invaded state and have sought refuge 
in their own country, it is believed to be bad policy to exercise this 
right and to take the law into one’s own hands. The proper method is 
for the countries threatened by the acts of marauders to come to an 
agreement by which raids of the kind specified shall be prevented and, 
if it be necessary for one country to enter the territory of another in 
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pursuit of marauders and there to punish them, that this permission 
shall be expressly given and the methods of its exercise determined in 
order that disputes and bitterness of feeling may not arise between the 
contracting countries. This is what Mexico and the United States 


have done in a series of agreements beginning in the year 1882, and to 
be found in Malloy’s Treaties, Conventions, etc., 1776-1909, Vol. I, 
pp. 1144, 1145, 1157, 1158, 1162, 1170, 1171, 1177. These treaties or 
protocols relate only to Indians, but they consecrate the principle, and 


a bandit is a bandit, whether he be an Indian or not. 

It is to be hoped and it is to be presumed that the United States and 
Mexico either have or will come to an agreement regarding the pursuit 
of Villa which, granting the right, will prescribe its method of exercise 
in such a way as to allay unjust fears that a punitive expedition can 
have any ulterior motives inconsistent with the sovereignty and dignity 
of Mexico. 

JAMES BROWN Scorvr. 


INSTRUCTIONS TO FRENCH NAVAL OFFICERS 


On December 19, 1912, the French Government issued to its naval 
forces instructions in regard to the operation of international law in 
ease of war. The one hundred and sixty-six articles of these instruc- 
tions set forth clearly the general rights and duties which the naval 
officer should consider in taking action. In these instructions were 
embodied many of the principles stated in the Declaration of London 
of 1909. As these instructions were drawn up in time of peace it might 
be supposed that here would be found the body of international law 
binding, according to the French opinion, upon naval commanders 
and the law according to which hostilities would be conducted by others. 

So far as the same subjects were treated in the manual relating to 
the laws of maritime war in relations between belligerents adopted by 
the Institute of International Law at its Oxford meeting in 1913, there 
were few differences. It seemed then, therefore, that the maritime law 
of war was becoming fairly clearly recognized. Of course there are 
matters which have arisen since July, 1914, for which no provision was 
made as there were at that time no precedents or grounds for action. 

It is serviceable, therefore, to estimate as far as may be while rules 
are still under great strain how far rules prepared dispassionately and 
in time of peace have withstood the test of war. This is made possible 
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by the issue early in the year 1916 by the French Government of a decree 
promulgating instructions to naval officers in regard to the operation 
of international law in war. 

A comparison of the French instructions of 1912, drawn up in time 
of peace, and those of 1916, drawn up in time of war, shows elaboration 
and definition of several articles of the instructions of 1912. This is 
not in the nature of change in principle or practice. In general, also, 
it may be said that there is no tendency toward greater exemption of 
enemy private property at sea from capture. The list of contraband 
both absolute and conditional has been greatly enlarged, now even 
including soap, and ultimate destination of the goods is made the cri- 
terion regardless of intervening transportation. In consignments of 
goods to order, consignments to enemy or occupied territory, and when 
consignee is not stated, the burden of proof of innocence is placed upon 
the owners. Neutral vessels whose papers show neutral destination are 
liable to capture till the end of the voyage if, in spite of the papers, they 
make an enemy port. It is made clear that the use of radio apparatus 
may be regarded as unneutral service. 

Even granting these modifications, the one hundred and sixty-six 
articles of the instructions of 1916 are so nearly identical with the like 
instructions of 1912 as to show that, except in case of the wide extension 
of the list of contraband, there has been little change other than of an 
explanatory nature. Such a fact, which is likewise evident in the rules 
of some other countries, is testimony to the sound basis of maritime 
international law and significantly hopeful for its future development. 

GEORGE GRAFTON WILSON. 


THE RIGHT OF NEUTRALS TO PROTEST AGAINST VIOLATIONS OF INTER- 
NATIONAL LAW 


It is frequently stated that a neutral nation does not have the right 
to protest or to make a representation to a belligerent if an act of the 
latter in violation of neutral rights only affects another neutral of the 
society of nations and does not affect the persons or property of the 
neutral whose right to protest or to make a representation is questioned. 
[It is true that a neutral may not have the duty to protest or to make 
representations unless the life or property of its citizens be affected by 
the unlawful act of the belligerent, but it is believed that the right so 


to protest exists. 
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Confusion seems to arise because of the difference in the nature and 


application of municipal law, on the one hand, and international law 


on the other, and the failure to appreciate that what might be forbidden 
under one system may be required under another. Municipal law is 
determined by a particular country; it may be wise or unwise, it may be 
good or bad, but it is the affair of the particular country whose law it is. 

The case is wholly different with international law, which is a thing 
of usage and custom and convention of the nations which, taken to- 
gether, form the loose union, but nevertheless the union, which we call 
the society of nations. As Chief Justice Marshall said in 1825, in de- 
ciding the case of the Antelope (10 Wheaton, 66, 122): 


No principle of general law is more universally acknowledged than the perfect 
equality of nations. Russia and Geneva have equal rights. It results from this 


equality that no one can rightfully impose a rule on another. Each legislates for 


itself and its legislation can operate on itself alone. * * * As no nation can pre- 


scribe a rule for others, none can make a law of nations. 


It follows necessarily, therefore, that it is not the usage or custom of 
one nation or practice or law of any one nation that can make a law 
of nations, and if international law, as is the fact, is in large measure 
usage, custom and practice extending over a long period of time, and 
such usage and practice is not and cannot be the usage, custom and 
practice of any one nation, it follows that each nation must either co- 
operate in the process or must accept the results of the process in order 
that the law of nations thus formed shall bind it. Lest the practice of 
a nation, claimed by that nation to be in accordance with international 
law, may seem to be accepted by silence of the nations and thus become 
international law, it behooves a nation objecting to that practice to 
state its objection and to make it clear that it will not be bound by it. 

In the case of municipal law a protest might not be justified by the 
mere presence of a law upon the statute book, because it may not ap- 
pear that, however formal in terms, it would be applied in such a way 
as to violate the rights of other nations under international law. It 
would no doubt be proper to suggest the possibility and to point out the 
conflict between the municipal statute and international law, but until 
the statute had been applied in such a way as to violate the rights of 
foreign countries under international law it could not definitely be said 
that it would be so interpreted and applied. 

In international law, on the other hand, the mere claim to exercise 
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a right denied by or inconsistent with international law lays, it is be- 
lieved, the right to protest, and the right to protest is not postponed 
until the neutral has been injured. The very moment that the act of 
a belligerent violates the neutral right of any nation, it becomes, it is be- 
lieved, the right of every neutral nation to protest, even although it may 
not be considered its duty to protest—although the undersigned believes 
that it is the duty of the neutral to protest in such a case—because the 
violation of the right of any neutral nation is the violation of a right 
common to every neutral, and a claim to violate the right of one is in 
effect a claim to violate the right of any or all if the belligerent shall 
believe it to be to its advantage so to do. The material injury is, it is 
believed, the violation of the principle of law, not merely the injury to 
the life or property of the citizen of the neutral nation, because life and 
property depend upon the principle of law, and when this is withdrawn 
the guarantee of life and property falls with it. 

The classic example of the protest of neutral nations whose rights 
were menaced, although the persons and property of their subjects 
were not injured, is the protest of France, Austria and Prussia in the 
ease of the Trent. This well known case arose during the American 
Civil War. The Trent, a British and therefore neutral, vessel, was pro- 
ceeding from Havana, Cuba, a neutral port, to London, England, a 
neutral port, and had on board Messrs. Mason and Slidell, Commis- 
sioners of the Confederacy to European countries. On November 8, 
i861, the Trent was stopped by the American Man of War San Jacinto, 
under the command of Captain Wilkes, and Messrs. Mason and Slidell 
were taken off the steamer, which was allowed to proceed to its neutral 
destination. President Lincoln admitted that Captain Wilkes did not 
have the right to remove the Confederate Commissioners from the 
Trent, and returned Messrs. Mason and Slidell to British custody. 

The case was, superficially at least, between the United States and 
Great Britain, but the admission by neutrals of the right of the United 
States to violate international law in the case of Great Britain was 
an admission that the United States could violate international law as 
regards other members of the society of nations. This admission 
Prussia, Austria and France were unwilling to make, and each of the 
three powers protested to the Government of the United States. The 
text of these protests is printed in full in the Supplement to this 


Journal, pp. 67-72. 
JAMES BROWN Scorrt. 
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THE TREATY WITH NICARAGUA GRANTING CANAL AND OTHER RIGHTS TO 
THE UNITED STATES 

After three attempts within the last five years of the Government 
of Nicaragua to conclude a convention with the United States under 
the terms of which funds might be secured for rehabilitating the depleted 
financial and economic resources of the country, due principally to the 
civil wars and administrative abuses of the Zelaya régime, it now seems 
probable that Nicaragua’s desire is about to be accomplished. On 
February 18th last the United States Senate advised and consented to 
the ratification, with certain amendments which will be referred to 
later, of the convention signed on August 5, 1914, by Secretary of State 
Bryan of the United States and Emiliano Chamorro, the Minister of 
Nicaragua, granting to the United States in return for a money pay- 
ment the right-of-way for the construction of an interoceanic canal 
through Nicaragua, the lease of certain islands in the Carribbean Sea, 
and the grant of a naval base on the Gulf of Fonseca. Information 
received from Managua indicates that the Nicaraguan Congress has 
ratified the convention, including the United States Senate amend- 
ments, so that all that remains to be done are the exchange of ratifica- 
tions and the appropriation by the Congress of the United States of 
the sum of money provided in the convention to be paid to Nicaragua. 

The first attempt of Nicaragua to secure relief for her financial distress 
was made when Mr. P. C. Knox was Secretary of State of the United 
States. On June 6, 1911, he signed a convention with Nicaragua which 


contemplated a loan from American bankers, to be secured on the cus- 
toms of Nicaragua, which were to be collected and applied to the pur- 
poses of the loan by a collector selected by the fiscal agent of the loan 
and approved by the President of the United States. The convention 
followed in its general objects the Dominican Receivership Convention, 
although differing from it somewhat in details.'! The convention failed 
of ratification in the Senate and the subject was dropped by Secretary 


Knox. 
In the summer of 1913 a second attempt was made while Mr. W. J. 


Bryan was Secretary of State, who laid before the United States Senate a 
convention which entirely eliminated the loan features of the Knox con- 

' The text of the convention of 1911 is printed in the SuPPLEMENT to the JouRNAL 
for that year, Vol. V, p. 291. An editorial comparing that convention with the 
Dominican Receivership Convention appeared in the October, 1911, JOURNAL, 
p. 1044. 
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vention and provided for a direct money payment from the Government 
of the United States to the Government of Nicaragua in return for an op- 
tion upon the Nicaraguan canal route, the lease of two small islands in 
the Caribbean Sea, and the grant of a naval base on the Pacific coast. 
It was generally reported and accepted at the time that the convention 
also included provisions similar to what is known as the Platt Amend- 
ment to the Cuban Constitution, which were subsequently embodied 
into a convention between the United States and Cuba concluded on 
May 22, 1903.” The provisions of the Platt Amendment which might 
be applied to Nicaragua are to the effect that Cuba may not enter into 
any treaty with a foreign Power which will impair its independence 
or permit such Power to obtain control over any portion of the island, 
that it will not contract any public debt for the discharge of which the 
ordinary revenues of the island will be inadequate, and that the United 
States shall have the right to intervene to preserve Cuban independence 
and an adequate government. 

When the provisions of the proposed treaty of 1913 with Nicaragua 
became known, they aroused considerable opposition in the other re- 
publics of Central America, and Costa Rica, Salvador and Honduras 
filed protests against the ratification of the treaty with the State 
Department and the United States Senate. The specific objections of 
these governments will be referred to later. The general objections 
were to the effect that the treaty would convert Nicaragua to all in- 
tents and purposes into a protectorate of the United States, and that 
such a relationship would make forever impossible the long-cherished 
union of the Central American republics under one government.* The 
opposition of Central America found an echo in the United States and 
action toward the ratification of the treaty was postponed. 

The subject was again revived in 1914 by the signature of the present 
treaty, from which all stipulations which may be considered as embody- 
ing the provisions of the Platt Amendment have been omitted. The 
treaty as now drawn is short and simple, granting to the United States 
in return for the payment of $3,000,000 the exclusive right to construct 
and operate an interoceanic canal through Nicaragua, the lease of 
Great and Little Corn Islands in the Caribbean Sea and the right to 
establish a naval base on the Gulf of Fonseca. 

2 Malloy, Treaties, Conventions, ete., Vol. I, p. 362. 

‘Regarding attempts to form such a union, see editorial in this JourNAL for 
October, 1913, p. 829. 
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It is obviously not the intention of the Government of the United 
States to undertake the construction of another interoceanic canal so 
shortly after the completion of the canal at Panama and before the 
problem of keeping that canal open has been finally solved. The treaty 
with Nicaragua seems merely to be intended to give the United States 
an option upon possible canal routes through Nicaragua, so as to pre- 
vent any other Power from building a competing interoceanic waterway 
through the only other route apparently available for that purpose. 

The preamble of the treaty recites the desire of the contracting gov- 
ernments ‘to provide for the possible future construction of an inter- 
oceanic canal by way of the San Juan River and the Great Lake of 
Nicaragua, or by any route over Nicaraguan territory, whenever the 
construction of such canal shall be deemed by the Government of the 
United States conducive to the interests of both countries.” 

Article 1 of the convention contains a grant in perpetuity from Ni- 
caragua to the United States of the exclusive proprietary rights neces- 
sary and convenient for the construction, operation and maintenance 
of such canal. The details of the terms upon which the canal shall be 
constructed, operated and maintained are left to be agreed upon in the 
future ‘‘whenever the Government of the United States shall notify 
the Government of Nicaragua of its desire or intention to construct 
such canal.”’ 

The preamble further recites the wish of Nicaragua to facilitate in 
every way possible the successful maintenance and operation of the 
Panama Canal, and to enable the United States to protect the Panama 
Canal and the proprietary rights granted in Article 1 of the present 
treaty, the Government of Nicaragua in Article 2 leases to the United 
States for the term of 99 years the two small islands in the Caribbean 
Sea known as Great Corn and Little Corn Islands. These islands are 
about 100 miles northeast of the mouth of the San Juan River, which 
would presumably be used as a part of the proposed canal, and about 
300 miles northwest of Colon, the Atlantic terminus of the Panama 
Canal. 

In further pursuance of the wish of Nicaragua to enable the United 
States to protect the Panama Canal and the rights granted in the present 
treaty, Nicaragua also grants to the United States in Article 2 the right 
to establish, operate and maintain for the same period a naval base at 
such place on the territory of Nicaragua bordering upon the Gulf of 
Fonseca as the Government cf the United States may select. The Gulf of 
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Fonseca is an arm of the Pacific Ocean into which projects the extreme 
northwest corner of Nicaragua. Across the Gulf to the northwest lies 
Salvador and between Salvador and Nicaragua the shores of Honduras 
form the northeastern border of the Gulf. The Gulf of Fonseca is several 
hundred miles away from the western terminus of any canal which may 
be constructed by way of Lake Nicaragua and is about 600 miles west 
and about 300 miles north of Panama. Nevertheless, a naval base lo- 
cated there would seem to be of strategical importance, as it will afford 
an American base much nearer than any at present on the Pacific coast, 
from which to launch a flank attack upon any unfriendly naval demon- 
stration directed against the Panama Canal from the Pacifie side. 

The foregoing leases and grants are subject to renewal at the option 
of the United States for a further period of 99 years, and the territory 
leased and the naval base granted shall be subject exclusively to the 
laws and sovereign authority of the United States during the terms ot 
the lease and grant. 

For these concessions, the United States agrees in Article 3 to pay to 
Nicaragua, upon the date of the exchange of ratifications of the con- 
vention, the sum of $3,000,000, United States gold. This money is 
to be deposited to the order of the Government of Nicaragua in such 
bank or banks as the Government of the United States may determine, 
and is to be applied by Nicaragua upon its indebtedness or, according 
to an amendment inserted by the United States Senate, to “other public 
purposes for the advancement of the welfare of Nicaragua in a manner 
to be determined by the two high contracting parties.’’ The Senate 
amendment further provides that all disbursements from this fund shall 
be made by orders drawn by the Minister of Finance of Nicaragua and 
approved by the Secretary of State of the United States, or by such per- 
son as he may designate. Another amendment inserted by the United 
States Senate adds to the grant of the canal route in Article 1 the 
provision that it shall be “forever free from all taxation or public 
charge.”’ 

While the elimination of the Platt Amendment provisions from the 
Nicaraguan treaty seems at least to have taken the edge from the asser- 
tion that the United States proposes to establish a protectorate in Cen- 
tral America, the stipulations retained in the treaty are still unsatisfac- 
tory to certain of the Central American governments. 

Costa Rica claims that it is impossible to build an interoceanic canal 
in Nicaragua without affecting Costa Rican lands and waters and denies 
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that Nicaragua has the power without consulting Costa Rica to con- 
clude a convention granting the right to construct such a canal. In 
support of this contention, Costa Rica cites the award of President 
Cleveland rendered on May 22, 1888, as arbitrator in the boundary 
dispute between Costa Rica and Nicaragua involving the validity and 
interpretation of the treaty of limits of April 15, 1858, and especially 
their respective rights in the San Juan River.’ By this award, it was 
held that Nicaragua ‘remains bound not to make any grants for canal 


purposes across her territory without first asking the opinion of the 


Republic of Costa Rica, as provided in Article 8 of the treaty of limits 
of the 15th day of April, 1858.”’ Article 8 referred to binds Nicaragua 
not to enter into any contracts of canalization or transit “ without first 
hearing the opinion of the Government of Costa Rica as to the disadvan- 
tages which the transaction might occasion the two countries, * * * 
and, if the transaction does not injure the natural rights of Costa Rica ° 
the vote asked for shall only be advisory.” President Cleveland’s 
award expressly holds, however, that the treaty of limits of 1858 ‘does 
not give to the Republic of Costa Rica the right to be a party to any 
grants which Nicaragua may make for interoceanic canals.’ The award 
further holds that 


in cases where the construction of the canal will involve an injury to the natural 
rights of Costa Rica, her opinion or advice, as mentioned in Article 8 of the treaty, 
should be more than “advisory” or “consultative.” It would seem in such cases 
that her consent is necessary, and that she may thereupon demand compensation 
for the concessions she is asked to make; but she is not entitled as a right to share 


‘For the text of the award and information regarding the arbitration, see Moore's 
International Arbitrations, Vol. II, pp. 1945-68. 

These natural rights were defined in President Cleveland’s award as follows: 
“The natural rights of the Republic of Costa Rica alluded to in the said stipulation 
are the rights which, in view of the boundaries fixed by the said Treaty of Limits, 
she possesses in the soil thereby recognized as belonging exclusively to her; the 
rights which she possesses in the harbors of San Juan del Norte and Salinas Bay; and 
the rights which she possesses in so much of the River San Juan as lies more than 
three English miles below Castillo Viejo, measuring from the exterior fortifications 
of the said castle as the same existed in the year 1858; and perhaps other rights not 
here particularly specified. These rights are to be deemed injured in any case where 
the territory belonging to the Republic of Costa Rica is occupied or flooded; where 
there is an encroachment upon either of the said harbors injurious to Costa Rica; 
or where there is such an obstruction or deviation of the River San Juan as to destroy 
or seriously impair the navigation of the said River or any of its branches at any point 
where Costa Rica is entitled to navigate the same.” 
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in the profits that the Republic of Nicaragua may reserve for herself as a compensa- 
tion for such favors and privileges as she, in her turn, may concede. 


The objections of Salvador, in which presumably Honduras joins, arise 
from the geographical position of those two countries, sharing as they do 
with Nicaragua the shores of the Gulf of Fonseca, upon which Nicaragua 
grants to the United States the right to establish a naval base. This 
grant, it is alleged, violates the general treaty of peace and amity con- 
cluded on December 20, 1907, at the Central American Peace Confer- 
ence held in Washington through the good offices and upon the invita- 
tion of the United States and Mexico.’ It is averred that the possession 
of a part of the territory of Nicaragua by the United States for military 
purposes will enable it to dominate the entire country and thus impair 
the constitutional order of Nicaragua in derogation of Article 2 of the 
convention at Washington, which declares that ‘“‘every disposition or 
measure which may tend to alter the constitutional organization in any 
of them [the five Central American republics] is to be deemed a menace 
to the peace of the said Republics.” 

The sovereignty and constitutional order of Nicaragua is further 
alleged to be impaired by the control retained by the Government of 
the United States over the expenditure of the $3,000,000 granted to 
Nicaragua in return for her concessions. It is interesting to recall in 
this connection that on January 10, 1911, three years after the conven- 
tion of Washington, and five months before the original loan convention 
was negotiated with Nicaragua, Honduras signed with Secretary Knox a 
convention identical in terms with the Nicaraguan loan convention, 
providing for a loan to be secured upon its customs, which could not 
be altered without agreement with the Government of the United 
States, and which were to be collected and administered by a collector 
approved by the President of the United States. This convention 
further provided that detailed statements of the operations under the 
arrangement were to be submitted to the Department of State of the 
United States.’ The convention with Honduras failed of ratification 
along with the first Nicaraguan loan convention. 

linally, it is asserted by Salvador that the establishment of a naval 
base on the Gulf of Fonseca violates the neutrality of Honduras which 


° This convention is printed in the SuPPLEMENT to the JouRNAL for 1908, Vol. II, 
p. 219 
’ For the text of this convention, see SuPPLEMENT to the JouRNAL for 1911, Vol. V, 


p. 27 
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is provided for in Article 3 of the Convention of Washington of 1907 as 


follows: 


Taking into account the central geographical position of Honduras and the facil- 
ities which owing to this circumstance have made its territory most often the theater 
of Central American conflicts, Honduras declares from now on its absolute neutrality 
in event of any conflict between the other Republics; and the latter, in their turn, 
provided such neutrality be observed, bind themselves to respect it and in no case 


to violate the Honduranean territory. 


It is contended that the neutrality of navigable waters places upon 
bordering states the obligation not to fortify their coasts, citing Article 13 
of the Treaty of Paris of 1858, Article 9 of the Congo agreement of 
November 4, 1911, between France and Germany, and Article 7 of the 
agreement of April 8, 1904, between France and England regarding the 
Straits of Gibraltar. These precedents are relied upon to establish the 
principle of international law that the fortification of points near neutral 
waters is prohibited as a menace to the existence of a state of neutrality. 
Consequently, it is maintained that the Government of Nicaragua can 
not authorize the establishment of a naval base which practically men- 
aces the safety of the immediate neutral territory. It is further asserted 
that it is not lawful for the United States to infringe upon the neutrality 
of Honduras, as the character of mediator which it assumed in the 
Central American Conference prohibits it from being a party to the 
violation of the stipulations of the treaties which were the result of its 
good offices and mediation. 

The protests of Costa Rica, Salvador and Honduras apparently 
received careful consideration in the United States Senate, for in giving 
its advice and consent to the ratification of the treaty, the Senate added 
the following amendment: 


Provided, That whereas Costa Rica, Salvador, and Honduras have protested against 
the ratification of said convention in the fear or belief that said convention might 
in some respect impair existing rights of said states; therefore, it is declared by the 
Senate that in advising and consenting to the ratification of the said convention as 
amended such advice and consent are given with the understanding, to be expressed 
as a part of the instrument of ratification, that nothing in said convention is intended 


to affect any existing right of any of the said named states. 


Even this assurance seems unsatisfactory, for Salvador has filed a 
formal notice with the United States that “it does not recognize the 
validity of the Nicaraguan treaty, which establishes a naval base in the 
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Gulf of Fonseca, and that consequently the Government of Salvador 
will always work against the said treaty, with all the means and lawful 
procedures which existing conventions, international law and justice 
grant it, in order to invalidate the same in its effects.”” Costa Rica has 
also indicated its unwillingness to accept the treaty by bringing an 
action against Nicaragua to test its legality in the Central American 
Court of Justice. 
GEORGE A. FINCH. 


THE ENTRY OF PORTUGAL INTO THE EUROPEAN WAR 


On February 23, 1916, the Portuguese Government seized German 
merchant vessels lying within its jurisdiction, claiming to do so under 
the provisions of certain treaties between Germany and Portugal. 
Germany protested against the seizure as unauthorized by the treaties 
in question and demanded the release of the vessels. This Portugal 
declined to do and on March 9, 1916, the German Minister at Lisbon 
handed the Portuguese Minister for Foreign Affairs the following dec- 
laration of war: 


Since the outbreak of the war the Portuguese Government, by actions which are 
in conflict with her neutrality, has supported the enemies of the German Empire. 
The British troops have been allowed four times to march through Mozambique. 
The coaling of German ships was forbidden. The extensive sojourn of British war 
vessels in Portuguese ports, which is also in conflict with the laws of neutrality, was 
allowed; Great Britain was also permitted to use Madeira as a point d’apput for her 
fleet. Guns and materials of war were sold to Entente Powers, and even a destroyer 
was sold to Great Britain. 

Gertmnan cables were interrupted, the archives of the Imperial Vice-Consul in 
Mossamedes were seized, and expeditions sent to Africa were described as directed 
against Germany. At the frontier of German South-West Africa and Angola the 
German district commander and two officers and men were tricked into visiting 
Nauhla, and on October 19, 1915, were declared to be under arrest. When they 
tried to escape arrest they were shot at, and forcibly taken prisoners. 

During the course of the war the Portuguese press and Parliament have been 
more or less openly encouraged by the Portuguese Government to indulge in gross 
insults on the German people. We repeatedly protested against these incidents in 
every individual case, and made most serious representations. We held the Por- 
tuguese Government responsible for all consequences, but no remedy was afforded us. 

The Imperial Government, in forbearing appreciation of Portugal’s difficult posi- 
tion, has hitherto avoided taking more serious steps in connexion with the attitude 
of the Portuguese Government. On February 23 the German vessels in Portuguese 
ports were seized and occupied by the military. On our protest, the Portuguese 

Government declined to go back from these forcible measures, and tried to justify 
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These interpreta- 


them by illegal (gesetzwidrig) interpretations of existing treaties 
It is a fact that 


tions appeared to the German Government to be empty evasions 
the Portuguese Government seized a number of German vessels out of proportion 
to what was necessary for meeting the shortage of Portugal’s tonnage, and that the 
Government did not attempt even once to come to an understanding with the German 
ship-owners, either directly or through the mediation of the German Government. 
The whole procedure of the Portuguese Government, therefore, represents a serious 
violation of existing laws and treaties. 

The Portuguese Government by this procedure openly showed that it regards 
itself as the vassal of Great Britain, which subordinates all other considerations to 
British interests and wishes. Furthermore, the Portuguese Government effected 
the seizure of the vessels in a manner in which the intention to provoke Germany 
cannot fail to be seen; the German flag was hauled down in the German vessels, and 
the Portuguese flag with a war pennon was hoisted, and the flagship of the Admiral 
fired a salute. 

The Imperial Government sees itself obliged to draw the necessary conclusions 
from the attitude of the Portuguese Government. It regards itself from now onward 
in a state of war with the Portuguese Government. (London Times, March 11, 
1916.) 


A few days later, on the 13th, Viscount de Alte, the Portuguese Minister 
to the United States, issued the following statement, showing that 
Portugal had entered the war at the request of Great Britain, its pro- 
tector and friend: 


Portugal is drawn into the war as a result of her long-standing alliance with Eng- 
land, an alliance that has withstood unbroken the strain of five hundred years 

The first treaty of alliance between the two countries was concluded June 16, 1373, 
by Ferdinand of Portugal and Edward III of England. Subsequent treaties have 
affirmed the alliance and defined its scope. It rests on a secure and permanent 
foundation. The foreign policies and the interests of the countries have almost in- 
variably proved to be identical and the ideals of their people have never clashed. The 
dawn of the eighteenth century (1703) found the soldiers of Portugal and those of 
England fighting side by side in the war of the Spanish Succession. At the beginning 
of the nineteenth century Portuguese and British bled together on the battlefields 
of the Peninsula in the tremendous struggles brought about by the Napoleonic in- 
vasions of Portugal. 

Like Belgium, Portugal desires nothing that belongs to any other nation; she has 
nothing to gain and much to lose in the present conflict. But she is ready, not with- 
standing, to aid England to the full extent of her resources. 

Portugal is not prepared to subscribe to the doctrine engendered by militarism 
that good faith must be made subservient to expediency and that the interests of one 
nation may legitimately be fostered at the expense of the rights of others whenever 
backed by sufficient force. (Washington Post, March 14, 1916.) 


A day later, that is to say on March 14, Sir Edward Grey, British 
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Secretary of State for Foreign Affairs, read the following statement in 
the House of Commons on behalf of the Premier, Mr. Asquith, who was 
unable to be present: 


The Prime Minister, who unfortunately is unable to be present owing to tem- 
porary indisposition, has requested me to read to the House a statement which he 
intended to make on the subject of the entry of Portugal into the war. 

The immediate cause of the declaration by Germany of a state of war with the 
most ancient of our Allies has been the decision of the Portuguese Government to 
requisition the German ships which, since the commencement of hostilities, have 
been lying in the home and colonial ports of Portugal. Had Portugal been entirely 
a neutral nation, without ties or alliances with any of the combatants, her action 
would nevertheless have been completely justified. The war has been the cause of 
a rapidly-increasing shortage of tonnage in all parts of the globe, and it became clear 
that in the interests of their country it was the duty of the Portuguese Government 
to make use of all the available ships in their harbours. This was their view and 
it was also urged upon them by His Majesty’s Government. They accordingly 
proceeded to requisition the German ships in their ports, explaining to Germany 
the reasons which prompted them to take this action and promising eventually to 
indemnify the owners of the vessels. The German ships had been lying in their har- 
bours for more than 18 months; they therefore fell within the broad principle that 
a state is entitled in cases of emergency to take the property of all individuals within 
its jurisdiction and to convert it to the public use—a right which is inherent in the 
sovereignty of the state and which cannot be challenged by any foreign Power. 

But Portugal was not a neutral nation in the narrowest sense of the term. At the 
beginning of the war the Portuguese Government declared that in no circumstances 
would they disregard the duties of their ancient alliance with Great Britain; and 
now, as always, they have remained faithful to their obligations as our Allies. They 
were but following a course of action which would have injured no third party, for 
requisition would have been followed by payment in compensation, but the German 
Government saw fit to precipitate matters by a peremptory demand for an explana- 
tion, shortly followed by a declaration of war, thus altering the whole position as 
regards the payment of any compensation for the vessels. 

It is to be observed that Germany, who now charged Portugal with a breach of 
neutrality, had herself in October and again in December, 1914, violated the territory 
of Portugal by raids into the Portuguese colony of Angola, and later by seeking to 
stir up a native rebellion in Portuguese East Africa. 

Portugal may rest assured that Great Britain and the Allies will afford her all the 
assistance that she may require, and that, having been compelled to range herself on 
the side of the Allies, she will be welcomed as a gallant coadjutor in the defence of 
the great cause for which the present war is being waged. (London Times, March 15, 
1916. 


The purpose of the present comment is not to express an opinion as 
to the propriety of the action of Portugal, because neither the text of 
the treaties in question nor the Portuguese note to Germany justifying 
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its action is before the writer, but to lay before the reader an official 
statement emanating from each of the three governments. 

The ancient alliance between Portugal and Great Britain to which 
Sir Edward Grey refers dates apparently from the Treaty of Peace, 
Friendship and Alliance between England and Portugal, repeatedly 
reaffirmed and apparently still in effect, signed at London, on June 16, 
1373, by which each country pledged itself to assist the other in case 
of war.'! Of this very interesting treaty only the first article, which 
follows, can be quoted, although the document as a whole is very in- 
teresting reading, and shows how treaties were made in early days: 


In the first place, we settle and covenant that there shall be from this day forward 
between our abovesaid Lord Edward, King of England and France, and the Lord 
Ferdinand, King of Portugal and Algarve, and the Lady Eleanor Queen and his 
Consort, their Successors in the aforesaid Kingdoms of England and Portugal, and 
their Realms, Lands, Dominions, Provinces, Vassals, and Subjects faithfully obeying 
them, whatsoever, true, faithful, constant, mutual, and perpetual Friendships, 
Unions, Alliances, and Leagues of sincere affection, and that as true and faithful 
Friends they shall henceforth reciprocally be Friends to Friends, and Enemies to 
Enemies, and shall assist, maintain, and uphold each other mutually by sea and by 
land against all Men that may live or die, of whatever dignity, station, rank, or 
condition they may be, and against their Lands, Realms, and Dominions. 

They shall strive for and preserve, as much as in them lies, the personal safety, 
security, interest, and honour, and the harmlessness, conservation and restitution 
of their rights, property, effects, and Friends, wheresoever they be. 

They shall everywhere faithfully prevent the hurts and injuries, disgrace or base- 
ness which they know or which one Party knows to be at any future time intended 
or contemplated against the other Party, and shall provide remedies for them; and 
they shall as expeditiously as may be, by Letters or Messengers, or in any better 
way which they can contrive, without reserve and fully inform, forewarn, and use- 
fully counsel the other Party against whom such things are meditating, relative to 
what has just been mentioned. 


The treaty from which the above article has been quoted has been more 
fortunate than most documents of a like nature, because, although 
negotiated some five centuries and more ago, it is still in effect and has 
been broken by neither party, and the alliance and friendship it was 
meant to bring about still exists, witness the participation of Portugal 


in the present war. 
JAMES Brown 


‘For the text of this very interesting document see British and Foreign State 
Papers, Vol. I, Pt. 1, pp. 462-68. 
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JURISDICTION OVER PERSONS ON BOARD INTERNED BELLIGERENT VESSELS 


A belligerent war vessel is, under ordinary circumstances, allowed to 
remain twenty-four hours and to enjoy but a limited hospitality in a 
neutral port. If the war vessel refuses to leave at the expiration of 
twenty-four hours, provided that the twenty-four hour rule be the law 
of the neutral country, as is the case with the United States, the vessel 
becomes a trespasser and the neutral government is authorized either 
to escort it to the high seas or to deprive it of its power to conduct 
hostilities; that is to say, to intern it, to use the technical phrase. 

The practice of the United States in this matter was formed during 
the Russo-Japanese War in the cases of the Russian war vessels Aurora, 
Oleg and Zemtchug, which took refuge in American jurisdiction in 1905, 
and more especially in the case of the Russian transport or auxiliary 
cruiser Lena, which entered San Francisco harbor in 1904. In reply to 
the request of the Russian Ambassador that the vessel “might receive 
all aid compatible with neutrality,” the Ambassador was advised, as 
stated by Professor Moore in his Digest, “that if the vessel was re- 
paired, only such bare repairs could be allowed as might be necessary 
to render the vessel seaworthy and enable her to reach the nearest home 
port, and that even such repairs could be permitted only on condition 
that they should not prove to be too extensive.” As the repairs required 
to make the Lena seaworthy would have amounted ‘to a renovation 


of the vessel,” its captain vielded to the inevitable that his ship should 
be disarmed and be interned in American waters as a condition of being 
made seaworthy. The further action of the United States in this case, 
which may be said to have made the law on the subject, is thus stated 
by Professor Moore in his Digest: 


The President, on the afternoon of the 15th of September, issued an order directing 
that the Lena be taken into custody by the naval authorities of the United States 
and disarmed under the following conditions: (1) That the vessel be taken to the 
Mare Island Navy-Yard and there disarmed by removal of small guns, breechblocks, 
small arms, ammunition, and ordnance stores, and such other dismantlement as 
might be prescribed by the commandant of the navy-yard; (2) that the captain of 
the Lena should give a written guarantee that she should not leave San Francisco 
till peace had been concluded, and that the officers and crew should be paroled not to 
leave San Francisco till some other understanding as to their disposal might be 
reached between the United States and both belligerents; (3) that, after disarma- 
ment, the vessel might be removed to a private dock for such reasonable repairs as 
would make her seaworthy and preserve her in good condition during detention, or 
be so repaired at the navy-yard, should the Russian commander so elect, and that 
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while at the private dock the commandant of the navy-yard should have the custody 
of the ship, and that the repairs should be overseen by an engineer officer to be de- 
tailed by him; (4) that the cost of repairs, of private docking, and of maintenance 
of the ship, officers, and crew while in custody should be borne by the Russian 
Government, but the berthing at Mare Island and the custody and surveillance of 
the vessel by the United States; (5) that the vessel, when repaired, if peace had not 
then been concluded, should be taken back to Mare Island and there held in custody 
till the end of the war. The Russian Ambassador expressed the adherence of his 
government to these conditions, but asked that the officers and crew of the vessel, 
except 5 officers and 100 seamen, who were necessary for her care, might be permitted 
to leave the United States. The Japanese Government, on the other hand, asked 
that all the officers and crew be detained in the United States till the termination of 
hostilities. The President decided that it would not be consistent with neutrality 
to grant the request for the repatriation of any of the officers or crew of the Lena, 
unless both the belligerents agreed to it. Without such an agreement he regarded 
the position of the men as being identical in principle with that of a military force 
entering neutral territory and there necessarily held by the neutral 

December 10, 1904, the Russian Ambassador asked that the captain and crew of 
the Lena might be permitted to celebrate the name day of the Emperor on the 19th 
of the month, by hoisting the national flag over the vessel, dressing the ship, and firing 
the imperial salute. The United States assented to the display of the national 
standard and the dressing of the ship, but found it impracticable to agree to the 
firing of the salute, in view of the fact that, as the Lena was not in commission, but 
was lying in a friendly port completely disarmed and in the custody of the United 
States till the end of the war, her character as a warship, including the function of 
saluting and the right to receive salutes, was in abeyance. 

It is to be borne in mind that this action of the United States took 
place in 1904-5, before the meeting of the Second Hague Peace Con- 
ference, and therefore before the drafting of Convention No. 13 of the 
Second Conference, concerning the rights and duties of neutral Powers 
in naval war, Article 24 of which reads: 

If, notwithstanding the notification of the neutral Power, a belligerent ship of 
war does not leave a port where it is not entitled to remain, the neutral Power is 
entitled to take such measures as it considers necessary to render the ship incapable 
of taking the sea during the war, and the commanding officer of the ship must facili- 
tate the execution of such measures. 

When a belligerent ship is detained by a neutral Power, the officers and crew are 
likewise detained. 

The officers and crew thus detained may be left in the ship or kept either on 
another vessel or on land, and may be subjected to the measures of restriction which 
it may appear necessary to impose upon them. A sufficient number of men for 
looking after the vessel must, however, be always left on board. 

The officers may be left at liberty on giving their word not to quit the neutral 


territory without permission. 
‘7 Moore’s International Law Digest, pp. 999-1000. 
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It will be observed that Article 24 prescribes to all intents and pur- 
poses the action already taken by the United States, so that the article 
may be regarded as declaratory, not amendatory, of international law 
in so far as the United States is concerned. 

rom the action of the United States in the case of the Lena, and 
from the provisions of Article 24 of Convention 13, it is clear that the 
effect of internment is to withdraw from the vessel so treated the im- 
munity from local laws which by custom men-of-war enjoy. The 
United States allowed the Lena to display the Russian flag and to 
dress the ship on the name day of the Russian Emperor, but denied the 
vessel “the function of saluting and the right to receive salutes’ be- 
cause its “character as a warship * * * was in abeyance.” Ac- 
cording to the official commentary upon Convention 13, which was 
prepared by the distinguished French publicist, Professor Louis Renault, 
Article 24 is intended to assimilate the officers and crew of the interned 
ship to the officers and men of a belligerent army taking refuge in a 
neutral territory. He states: “In law their position is analogous to 
that of troops of a belligerent who seek refuge in neutral territory, and 
it has been agreed that the two cases should be controlled by one and 
the same rule.” * 

JAMES BROWN Scort. 


THE RECOGNITION OF THE DE FACTO GOVERNMENT IN MEXICO ! 


In the October, 1914, number of the JourRNAL (page 860), we con- 
cluded a series of editorial narratives of events in Mexico during the 
revolutionary period which started with the overthrow of Diaz by 
Madero in 1911. The recognition by the United States on October 19, 
1915, of the de facto government presided over by General Venustiano 
Carranza as the chief executive makes it appropriate to set out the 
important events which have taken place since our last comment, which 
ended with the overthrow of General Huerta on July 20, 1914, and the 
occupation of Mexico City by the Constitutionalist Army on August 19, 
1914. At that time Vera Cruz was still occupied by American troops 


> The full text of Mr. Renault’s report on Article 24 of Convention 13 is printed 
in a comment in this JouRNAL for April, 1915, pp. 488-489. 

1 The correspondence and documents referred to in this comment were transmitted 
by the President of the United States to the Senate in response to a resolution of 
January 6, 1916, requesting certain information relative to affairs in Mexico. They 
are printed as Senate Document No. 324, 64th Congress, Ist Session. 
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as the result of the difficulty with General Huerta over the Tampico 
flag incident. As stated in our last editorial on this subject, President 
Wilson had announced on September 15 that the American troops 
were to be withdrawn, but this did not actually take place until Novem- 
ber 23, 1914. 

According to a résumé of the Mexican constitutionalist revolution 
and its progress, submitted to the Secretary of State on October 7, 
1915, by Mr. E. Arredondo, Confidential Agent of the Constitutionalist 
Government of Mexico at Washington, General Carranza, after taking 
his seat in the national palace in the city of Mexico, “called all the 
governors and leaders in command of troops to a meeting, which was 
to take place on the first day of October, 1914, for the purpose of dis- 
cussing and adopting the program or platform which the Constitution- 
alist Government should follow prior to elections; the reforms which 
should be carried into effect; the date on which elections should be held, 
and all other matters of general interest which the circumstances might 
require.” General Francisco Villa, the commander of the northern 
division of the Constitutionalist Army, declined to attend the meeting, 
repudiated the leadership of Carranza and called a convention of his 
own supporters at Aguascalientes. The two conventions met in Oc- 
tober, 1914. The former retained General Carranza as Provisional 
President, after he had offered to resign, and the latter selected General 
Eulalio Gutierrez, who was shortly afterwards deposed and was fol- 
lowed in office in rapid succession by several other members of the 
Villa faction. An effort to reconcile the differences between the two 
parties by a committee of Carranza generals, who appeared before the 
Aguascalientes convention, failed, and was followed by open hostilities 
between them. 

In a decree issued at Vera Cruz on December 12, 1914, which reviewed 
briefly the events in the constitutionalist revolution from the usurpation 
of Huerta to the break with Villa, General Carranza states the apparent 
reason for the break between the two factions as follows: 

The express declarations made on several occasions by the commander of the 
northern division advocating the establishment of constitutional order before the 
social and political reforms demanded by the country take place, clearly demonstrate 
that the insubordination of General Villa is of a strictly reactionary character, and 
contrary to constitutionalist activities, and has for a purpose to frustrate the complete 
success of the revolution, preventing the establishment of a pre-constitutional govern- 
ment intrusted with the enactment and enforcement of the reforms which have been 
the subject of the struggle which has been raging for the last four years 
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To explain the military ends for which the fight against Villa was 
undertaken and to authorize during the continuance of the new struggle 
the laws covering the political and economic reforms which were the 
objects of the revolution, General Carranza decreed the following 


articles: 


Article 1. The plan of Guadalupe of March 26, 1913,? shall subsist until the com- 
plete triumph of the revolution, and, therefore, Citizen Venustiano Carranza shall 
continue in his post as first chief of the constitutionalist revolution and as deposi- 
tory of the executive power of the nation, until the enemy is overpowered and peace 
is restored. 

\rticle 2. The first chief of the revolution and depository of the executive power of 
the Republic, shall enact and enforce during the struggle, all the laws, provisions, and 
measures tending to meet the economic, social, and political needs of the country, 
carrying into effect the reforms which public opinion demands as indispensable for 
the establishment of a régime which will guarantee the equality of Mexicans among 
themselves, agrarian laws favoring the creation of small landowners, the suppression 
of latifundia or large landholders, and the restoration to townships of the lands 
illegally taken from them; fiscal laws tending to establish an equitable system of 
taxation on real estate; laws tending to improve the condition of the rural laborer, 
the working man, the miner, and, in general, of the working classes; the establish- 
ment of municipal freedom as a constitutional institution; bases for a new system of 
organization of the army; amendments of the election laws in order to insure the 
effectiveness of suffrage; organization of an independent judicial power, in the feder- 


The plan of Guadalupe, signed by sixty-four officers of the troops of the State 
of Coahuila on the 26th of March, 1913, contains the following articles: 
“1. Gen. Victoriano Huerta is hereby repudiated as President of the Republic. 
. The legislative and judicial powers of the federation are also hereby disowned. 
The governors of the States who still recognize the federal powers of the 
present administration, shall be repudiated thirty days after the publication of this 


9 


plan 

‘4. For the purpose of organizing the army, which is to see that our aims are car- 
ried out, we name Venustiano Carranza, now governor of the State of Coahuila, as 
first chief of the army, which is to be called constitutionalist army. 

“5. Upon the occupation of the city of Mexico by the constitutionalist: army, 
the executive power shall be vested in Venustiano Carranza, its first chief, or in the 
person who may substitute him in command. 

‘6. The provisional trustee of the executive power of the Republic shall convene 
general elections as soon as peace may have been restored and will surrender power 
to the citizen who may have been elected. 

“The citizen who may act as first chief of the constitutionalist army in the States, 
whose government might have recognized that of Huerta, shall take charge of the 
provisional government and shall convene local elections, after the citizens elected 
to discharge the high powers of the federation may have entered into the performance 


” 


of their duties as provided in the foregoing bases. 
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ation as well as in the States; revision of the laws relative to marriage and the civil 
status of persons; provisions guaranteeing the strict observance of the laws of reform; 
revision of the civil, penal, and commercial codes; amendment of judicial procedure, 
for the purpose of expediting and causing the effectiveness of the administration of 
justice; revision of laws relative to the exploitation of mines, petroleum, water rights, 
forests, and other natural resources of the country, in order to destroy the monopolies 
created by the old régime and to prevent the formation of new ones; political reforms 
which will insure the absolute observance of the constitution of Mexico, and, in gen- 
eral, all the other laws which may be deemed necessary to insure for all the inhabitants 
of the country the effectiveness and full enjoyment of their rights, and their equality 
before the laws. 

Article 3. In order to continue the struggle and to carry into effect the reforms 
referred to in the preceding article, the chief of the revolution is hereby expressly 
authorized to convene and organize the constitutionalist army and direct the opera- 
tions of the campaign; to appoint the governors and military commanders of the 
States and to remove them freely; to effect the expropriations on account of public 
utility which may be necessary for the distribution of lands, founding of town- 
ships, and other public services; to negotiate loans and issue obligations against the 
national treasury indicating the property which shall guarantee them; to appoint 
and remove freely federal employees of the civil administration and of the States 
and to fix the powers of each of them; to make, either directly or through the chiefs 
he may appoint, requisitions for lands, buildings, arms, horses, vehicles, provisions, 
and other elements of war; and to create decorations and decree recompenses for 
services rendered to the revolution. 

Article 4. Upon the success of the revolution, when the supreme chieftainship may 
be established in the city of Mexico and after the elections for municipal councils 
in the majority of the States of the Republic, the first chief of the revolution, as de- 
pository of the executive power, shall issue the call for election of congressmen, 
fixing in the calls the dates and terms in which the elections shall be held. 

Article 5. Once the federal congress has been installed, the chief of the revolution 
shall render an account before it of the use he may have made of the powers with 
which he is vested hereby, and he shall especially submit the reforms made and put 
into effect during the struggle, in order that congress may ratify them, amend them, 
or supplement them, and to the end that those which it may see fit may be raised to 
the rank of constitutional precepts, before the reéstablishment of constitutional order 

Article 6. The federal congress shall convene the people for the election of president 
of the Republic, and as soon as this takes place the first chief of the revolution shall 
deliver to the president elect the executive power of the nation. 

Article 7. In case of absolute default of the present chief of the revolution and in 
the meantime the generals and governors proceed to the election of the person who is 
to take his place, the chief office shall be temporarily filled by the commander of the 
army corps at the place where the revolutionary government may be at the time the 
default of the first chief occurs. 


The contest for supremacy between the forces of Carranza and Villa 
continued unabated and with varying success, neither side apparently 


EDITORIAL COMMENT 


being able to obtain any decisive advantage over the other. Mexico 
City changed hands several times between the forces of Carranza, 
Villa and Zapata. The military operations in the meantime added to 
the distress of the Mexican people and to the dissipation of their sub- 
stance. The conditions below the southern border of the United States 
became so chaotic that President Wilson felt constrained on June 2, 
1915, to issue a public warning to the Mexican factions to get together 
and act for the relief of their prostrate country. This document, which 
was an Official statement of the conditions then existing in Mexico and 
the attitude of the United States, read as follows: 


For more than two years revolutionary conditions have existed in Mexico. The 
purpose of the revolution was to rid Mexico of men who ignored the constitution of 
the Republic and used their power in contempt of the rights of its people; and with 
these purposes the people of the United States instinctively and generously sym- 
pathized. But the leaders of the revolution, in the very hour of their success, have 
disagreed and turned their arms against one another. All professing the same ob- 
jects, they are, nevertheless, unable or unwilling to cojperate. A central authority 
at Mexico City is no sooner set up than it is undermined and its authority denied by 
those who were expected to support it. Mexico is apparently no nearer a solution 
of her tragical troubles than she was when the revolution was first kindled. And she 
has been swept by civil war as if by fire. Her crops are destroyed, her fields lie un- 
seeded, her work cattle are confiscated for the use of the armed factions, her people 
flee to the mountains to escape being drawn into unavailing bloodshed, and no man 
seems to see or lead the way to peace and settled order. There is no proper protec- 
tion either for her own citizens or for the citizens of other nations resident and at 
work within her territory. Mexico is starving and without a government. 

In these circumstances the people and Government of the United States can- 
not stand indifferently by and do nothing to serve their neighbor. They want nothing 

Least of all do they desire to settle her affairs for her, or 
But neither do they wish to see utter ruin come upon her, 


for themselves in Mexico. 
claim any right to do so. 
and they deem it their duty as friends and neighbors to lend any aid they properly 
can to any instrumentality which promises to be effective in bringing about a settle- 
ment which will embody the real objects of the revolution—constitutional govern- 
ment and the rights of the people. Patriotic Mexicans are sick at heart and cry out 
for peace and for every self-sacrifice that may be necessary to procure it. Their 
people ery out for food and will presently hate as much as they fear every man in 
their country or out of it, who stands between them and their daily bread. 

It is time, therefore, that the Government of the United States should frankly 
state the policy which in these extraordinary circumstances it becomes its duty to 
adopt. It must presently do what it has not hitherto done or felt at liberty to do, 
lend its active moral support to some man or group of men, if such may be found, 
who ean rally the suffering people of Mexico to their support in an effort to ignore, 
if they cannot unite, the warring factions of the country, return to the constitution 
of the Republic so long in abeyance, and set up a government at Mexico City which 
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the great Powers of the world can recognize and deal with, a government with whom 
the program of*the revolution will be a business and not merely a platform. I there- 
fore publicly and very solemnly call upon the leaders of faction in Mexico to act, to 
act together, and to act promptly for the relief and redemption of their prostrate 
country. I feel it to be my duty to tell them that, if they cannot accommodate their 
differences and unite for this great purpose within a very short time, this Govern- 
ment will be constrained to decide what means should be employed by the United 
States in order to help Mexico save herself and serve her people. 


Closely following the issuance of the above warning, General Carranza 
issued a declaration to the Mexican nation under date of June 11, 1915, 
in which he stated that “‘the Constitutionalist Government has control 
of over seven-eighths of the national territory; that it is organizing public 
administration in 20 out of 27 States of the Republic and in more than 
half of the other 7 States; that it controls all the maritime ports on the 
Gulf and on the Pacific Ocean with the exception of Guaymas, and all 
the ports of entry on the northern and southern frontiers, with the 
exception of Piedras Negras, Ciudad Juarez, and Nogales; that more 
than thirteen million of the fifteen which represent the population of 
the country—that is to say, nine-tenths of the total population of 
the Republic—are governed by the administration [over which] I pre- 
side; that day after day the factions are being routed and dispersed, 
their offensive action being limited at present to acts of brigandage, 
and that within a short time the occupation of the City of Mexico will 
contribute to make the action of the Constitutionalist Government 
more harmonious and efficient in all the territory of the Republic. 
Therefore, our country is nearing the end of its revolution and the 
consolidation of a definite peace, based on conditions of welfare and 


justice.” In view of the alleged definite possession of the sovereignty 
of the country by the Constitutionalist Government, General Carranza 
thought the time had arrived when that government should be recog- 
nized by the other nations, especially the United States, and he appealed 


to the warring factions still engaged in armed opposition against the 
Constitutionalist Government, to submit to that government in order 
to expedite the reéstablishment of peace and to consummate the work 
of the revolution. With a view to realizing these purposes, General 
Carranza gave the following pledges of conduct to be observed by his 


government: 


First. The constitutionalist government shall afford to foreigners residing in Mexico 
all the guarantees to which they are entitled according to our laws, and shall amply 
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protect their lives, their freedom, and the enjoyment of their rights of property, 
allowing them indemnities for the damages which the revolution may have caused 
to them, in so far as such indemnities may be just and which are to be determined by 
a procedure to be established later. The government shall also assume the responsi- 
bility of legitimate financial obligations. 

Second. The first concern of the constitutionalist government shall be to reéstab- 
lish peace within the province of law and order, to the end that all the inhabitants of 
Mexico, both native and foreign, shall equally enjoy the benefits of true justice and 
be interested in coéperating in the support of the government emanating from the 
revolution. The commission of crimes of the common order shall be punished. In 
due time an amnesty shall be enacted in keeping with the necessities of the country 
and the situation, which in no way shall exempt those under it from the civil respon- 
sibilities they may have incurred. 

Third. The constitutionalist laws of Mexico, known under the name of laws of 
reform, which establish the separation of the church and the state and which guar- 
antee the individual right of worship in accordance with his own conscience and with- 
out offending public order, shall be strictly observed; therefore, no one shall suffer 
in his life, freedom, and property because of his religious beliefs. Temples shall con- 
tinue to be the property of the nation according to laws in foree, and the constitu- 
tionalist government shall again cede for the purposes of worship those which may be 
necessary. 

Fourth. There shall be no confiscation in connection with the settlement of the 
agrarian question. This problem shall be solved by an equitable distribution of the 
lands still owned by the government; by the recovery of those lots which may have 
been illegally taken from individuals or communities; by the purchase and expropria- 
tion of large tracts of land, if necessary; by all other means of acquisition permitted 
by the laws of the country. The constitution of Mexico forbids privileges, and there- 
fore all kinds of properties, regardless of who the owners may be, whether operated or 
not, shall in the future be subject to the proportional payment of a tax in accordance 
with a just and equitable valuation. 

Fifth. All property legitimately acquired from individuals or legal governments, 
and which may not. constitute a privilege or a monopoly, shall be respected. 

Sixth. The peace and safety of a nation depends from the clear understanding 
of citizenship. Therefore, the government shall take pains in developing public 
education, causing it to spread throughout the whole country, and to this end it shall 
utilize all codperation rendered in good faith, permitting the establishment of private 
schools subject to our laws. 

Seventh. In order to establish the constitutional government, the government 
by me presided over shall observe and comply with the provisions of Articles 4, 5, 
and 6 of the decree of December 12, 1914, [printed supra, 358, 360]. 


What happened after the issuance of President Wilson’s warning 
of June 2, 1915, may better be told in the language of Secretary of State 
Lansing, in a letter to the President dated February 12, 1916: “Several 
weeks after the statement was issued, as the factional differences seemed 
to be no nearer to a settlement, this government sounded the six ranik- 
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ing diplomatic representatives of Latin-America as to whether they 
would confer and advise with this government in regard to formulating 
some practicable plan, if possible, for the solution of the Mexican prob- 
lem. Under instructions from their respective governments, these 
representatives signified their desire to coéperate with this government, 
and the first conference with the representatives was held on August 5, 


last. 

“As a result of that conference the ambassadors of Argentina, Brazil, 
and Chile, the ministers of Bolivia, Uruguay, and Guatemala, and the 
Secretary of State of the United States, acting severally, signed an 


appeal to the civil and military leaders of the revolutionary factions in 
Mexico, suggesting that the latter hold a conference to discuss a peace- 
ful settlement of their differences and offered to act as intermediaries 
Iden- 


to arrange the time, place, and other details of such conference. 
13 and 


tical communications in this sense were, under date of August 
14 last, sent by telegraph to all generals, governors, and other leaders 
known to be exercising civil or military authority in Mexico.” For 
the information of our readers, the appeal referred to is quoted textu- 
ally: 


WasHINGTON, D. C., August 11, 1915 

The undersigned, the Secretary of State of the United States, the ambassadors 
extraordinary and plenipotentiary of Brazil, Chile, and Argentina, and the envoys 
extraordinary and ministers plenipotentiary of Bolivia, Uruguay, and Guatemala, 
accredited to the Government of the United States of America, acting severally and 
independently, unanimously send to you the following communication: 

Inspired by the most sincere spirit of American fraternity, and convinced that 
they rightly interpret the earnest wish of the entire continent, have met informally 
at the suggestion of the Secretary of State of the United States to consider the Mexi- 
can situation and to ascertain whether their friendly and disinterested help could be 
successfully employed to reéstablish peace and constitutional order in our sister 
tepublic. 

In the heat of the frightful struggle which for so long has steeped in blood the Mexi- 
can soil, doubtless all may well have lost sight of the dissolving effects of the strife 
upon the most vital conditions of the national existence, not only upon the life and 
liberty of the inhabitants, but on the prestige and security of the country. We can 
not doubt, however—no one can doubt—that in the presence of a sympathetic ap- 
peal from their brothers of America, recalling to them these disastrous effects, asking 
them to save their motherland from an abyss—no one can doubt, we repeat—that 
the patriotism of the men who lead or aid in any way the bloody strife will not remain 
unmoved; no one can doubt that each and every one of them, measuring in his own 
conscience his share in the responsibilities of past misfortune and looking forward 
to his share in the glory of the pacification and reconstruction of the country, will 
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respond, nobly and resolutely, to this friendly appeal and give their best efforts to 
opening the way to some saving action. 

We, the undersigned, believe that if the men directing the armed movements in 
Mexico—whether political or military chiefs—should agree to meet, either in person 
or by delegates, far from the sound of cannon, and with no other inspiration save the 
thought of their afflicted land, there to exchange ideas and to determine the fate of 
the country—from such action would undoubtedly result the strong and unyielding 
agreement requisite to the creation of a provisional government, which should adopt 
the first steps necessary to the constitutional reconstruction of the country—and to 
issue the first and most essential of them all, the immediate call to general elections. 

(n adequate place within the Mexican frontiers, which for the purpose might be 
neutralized, should serve as the seat of the conference; and in order to bring about a 
conference of this nature the undersigned, or any of them, will willingly, upon in- 
vitation, act as intermediaries to arrange the time, place, and other details of such 
conference, if this action can in any way aid the Mexican people. 

The undersigned expect a reply to this communication within a reasonable time; 
and consider that such a time would be 10 days after the communication is delivered, 


subject to prorogation for cause. 


It will be preferable also to state the result of this appeal in the lan- 
guage of the Secretary of State contained in the same letter. ‘The 
attempt to bring the factions together for a conference failed. Sub- 
stantially all the commanders and others in authority who were asso- 
ciated with Gen. Villa, replied directly and independently, in varied 
language, accepting the suggestion for a conference. On the other 
hand, all the commanders and others in authority who were affiliated 
with Gen. Carranza replied briefly to the effect that the appeal had 
been referred to Gen. Carranza, whose superior authority they acknowl- 
edged, and who would make such reply as he deemed proper. The 
inference to be drawn was plain. On the one hand, there seemed to be 
no central organization among the Villista forces, while, on the other 
hand, submission to a central authority was evidenced in the replies 
of the Carranzistas. The unity and loyalty of the Carranzistas appeared 
to indicate the ultimate triumph of that faction, especially as the 
Carranzista forces were then in control of approximately 75 per cent of 
the territory of Mexico. Accordingly the conferees, after careful and 
impartial consideration of all the circumstances, decided unanimously 
to recommend severally to their respective governments that in their 
opinion the government of which Gen. Carranza was the leader should 
be recognized as the de facto government of Mexico.” 

In aid of General Carranza’s claim to recognition, his Confidential 
Agent at Washington on October 7, 1915, transmitted copies of General 
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Carranza’s public declarations of December 12, 1914, and June 11, 
1915, containing the guarantees to both nationals and foreigners above 
quoted. In this letter the Confidential Agent assured the Secretary 
of State that the lives and property of foreigners in Mexico would be 
respected in accordance with the practices established by civilized 
nations and the treaties in force between Mexico and other countries. 
He also stated that the Carranza Government would recognize and 
satisfy indemnities for damages caused by the revolution, to be settled 
in due time and according to justice. Another letter from the Confi- 
dential Agent to the Secretary of State, dated October 8, 1915, assured 
the United States that “the laws of reform, which guarantee individual 
freedom of worship according to everyone’s conscience, shall be strictly 
observed. Therefore the Constitutionalist Government will respect 
everybody’s life, property, and religious beliefs without other limitation 
than the preservation of public order and the observance of the insti- 
tutions in accordance with the laws in force and the constitution of the 
{epublic.” 

On October 19, 1915, the Secretary of State of the United States 
sent a note to the Confidential Agent extending recognition to the de 
facto government in Mexico, of which General Venustiano Carranza 
is the chief executive, and suggesting the reciprocal appointment of 
diplomatic representatives by the two governments. ‘The Secretary 
of State stated on February 12, 1916, that “‘the said de facto government 
has since been recognized by substantially all the countries of Latin 
America; also by Great Britain, France, Italy, Russia, Japan, Austria- 
Hungary, Germany, and Spain; and several other countries have re- 
cently announced their intention of extending recognition.” 

In the same report, the Secretary of State, referring to the ability 
of the de facto government to fulfill its promises and obligations to pro- 
tect American rights and property in Mexico, said: 


The Department’s information indicates that the de facto government is now in 
control of all but a few sections of Mexico, and that, bearing in mind that the nation 
is just emerging from years of domestic strife, it may be said that within the territory 
which it controls it is affording, in all the circumstances, reasonably adequate pro- 
tection to the lives and property of American citizens and that it is taking steps to 
extend its authority over and restore order in sections now in the hands of hostile 
factions. In this connection, however, it should be stated that the lawless conditions 
which have long continued throughout a large part of the territory of Mexico are not 
easy to remedy and that the great number of bandits who have infested certain dis- 
tricts and devastated property in such territory can not be suppressed immediately, 
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but that their suppression will require some time for its accomplishment, pending 
which it may be expected that they will commit sporadic outrages upon lives and 
property. 

GEORGE A. FINCH. 


THE JAPANESE LAW OF NATIONALITY 


The Japanese law of nationality was amended during the last session 
of the Imperial Diet, and as amended received the Imperial sanction 
and was promulgated as Law No. 27 on March 15, 1916. Its recent 
origin would alone justify comment; its importance requires it. The 
most important changes will therefore be meniioned and the reasons 
for them stated. 

Article 18 of the previous law provided that a Japanese woman lost 
her Japanese nationality when she married a foreigner. This was 
thought to be unsatisfactory, because if she married a foreigner who, 
for one reason or another, had lost his nationality, the woman herself 
would be in the unfortunate position of her husband. Article 18, as 
amended, reads: “* When a Japanese by becoming the wife of a foreigner 
has acquired the husband’s nationality, then such Japanese loses Japa- 
nese nationality.” 

Article 20 of the previous law reads: ‘A person who has acquired 
foreign nationality by his own choice loses Japanese nationality.” But 
this article is to be read in connection with Article 24, which provided 
that a Japanese subject of 17 or more years of age could not divest him- 
self of Japanese nationality unless he had performed his military service 
or was exempt therefrom. This article is retained in the revised law, 
but again Articles 17 and 24 thereof are to be construed by a new pro- 
vision called Article 20-bis, which reads as follows: 


In case a Japanese subject who has acquired foreign nationality by reason of his 
or her birth in a foreign country has domicile in that country, he or she may be 
expatriated with the permission of the Minister of State for Home Affairs. 

The application for the permission referred to in the preceding paragraph shall 
be made by the legal representative in case the person to be expatriated is younger 
than fifteen years of age. If the person in question is a minor above fifteen years of 
age or a person adjudged incompetent, the application can only be made with the 
consent of his or her legal representative or guardian. 

A step-father, a step-mother, a legal mother or a guardian may not make the ap- 
plication or give the consent prescribed in the preceding paragraph without the 
consent of the family council. 

A person who has been expatriated loses Japanese nationality. 
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And in connection with Article 20-bis the following paragraph, added 


to Article 26, is to be considered: 


In case the person who has lost Japanese nationality in accordance with the pro- 
vision of Article 20-bis is younger than fifteen years of age, the application for the 
permission prescribed in the preceding paragraph shall be made by the father who 
is the member of the family to which such person belonged at the time of his ex- 
patriation. Should the father be unable to do so, the application shall be made by 
the mother; if the mother is unable to do so, then by the grandfather; and if the 
grandfather is unable to do so, then by the grandmother. 


The following explanation of the reason for the amendments, which 
have been briefly stated, and their effect, is taken from articles by Mr. 
T. Miyaoka, formerly Counselor of the Japanese Embassy in the United 
States and a distinguished publicist and lawyer of Tokyo, contributed 
to the Japanese Times of March 9, 1916, and the Japan Advertiser of 
Tokyo for March 17, 1916: 


Under the conscription laws of the Empire a boy of seventeen is already a soldier 
in the Japanese army although his time of service under ‘‘ colors’’ does not commence 
until he is twenty. A male Japanese from the age of seventeen is a part of the army 
until he completes his fortieth year. If he is an officer in the army, he is either in 
the active service, in the first reserve, the second reserve, or the national army called 
the landsturm. If he is neither a commissioned officer nor a warrant officer, then he 
is a plain soldier in the landsturm, in the active service, in the reserve (7. e., the first 
reserve) or in what the Germans call the landwehr. A boy is not called upon to serve 
under “colors,” that is to say, he is not required to receive military training in regi- 
mental barracks until he is twenty, but from seventeen to twenty he is already a 
soldier in the landsturm. 

The Japanese law of nationality as it stands to-day and as it will stand when the 
amendatory law goes into operation, rests upon the principle that a Japanese soldier 
may not cease to be one by expatriating himself. This principle remains unchanged, 
but Article 20-bis provides that a Japanese boy who has acquired a foreign nationality 
by reason of his birth in the territories of such country, provided he has domicile 
in that country, may divest himself of the Japanese nationality if his father or other 
parental authority takes the necessary step for him before he is fifteen; or if he has 
attained the age of fifteen he may take the same step with the consent of his father 
or other parental authority until he attains the age of seventeen 

In short the object of the amendatory law is to permit the expatriation of Japanese 
boys born in Hawaii or in any of the States of the American Union before he is fifteen 
or at latest before he is seventeen. 

JAMES Brown Scort. 


EDITORIAL COMMENT 


THE STATUS OF THE FRYE CASE 


Over a year has now elapsed since Germany, on April 4, 1915, as- 
sumed liability for the sinking of the American vessel William P. Frye 
by a German auxiliary cruiser on January 27, 1915, but the case still 
remains a subject of diplomatic negotiations between the two govern- 
ments. Germany’s prompt admission of liability gave rise to the belief 
that the matter would be speedily adjusted, but the obstacles which 
that government has since placed in the way of settlement cannot help 
but create the feeling that the admission of liability was made more for 
the purpose of allaying public indignation in the United States, which 
it succeeded in doing, than with any immediate intention of making 
the reparation which such an admission called for. 

Germany’s refusal to settle through diplomatic channels the amount 
of damages due to the owners of the Frye and its proposal that these 
questions, together with the question of the legality of the capture and 
destruction according to the Declaration of London, be referred to her 
own prize court at Hamburg, are stated in our comment in the April, 
1915 number, page 497. The technical discussions which then ensued 
over the interpretation of the century-old treaties between the United 
States and Prussia were likewise set out in our issue of July, 1915, 
page 703. It appeared at that time that a settlement was in sight, 
according to which damages would be decided by experts to be appointed 


by the two governments and the question of interpretation submitted 
to arbitration. Since then, however, additional differences of opinion 
on minor points have been interjected which seem to make the solution 


as far off as ever. 

In the first place, with reference to the ascertainment of the amount 
of damages by experts, one to be appointed by each government, the 
United States proposed the selection of an umpire to whom the matter 
might be referred in case of a disagreement between the two national 
experts. This was a simple and ordinarily unobjectionable proposal, 
but Germany objected on the ground that “in the cases of the ascer- 
tainment of damages hitherto arranged between the German Govern- 
ment and a neutral government from similar causes, the experts named 
by the two parties have always reached an agreement as to the amount 
of damages without difficulty; should it not be possible, however, to 
reach an agreement on some point it could probably be settled by diplo- 
matic negotiation.”’ (German note of September 19, 1915.) It will be 
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remembered that a settlement of the amount of damages through diplo- 
matic channels was first suggested by the United States as the proper 
course to pursue, but the suggestion was given up in favor of Germany’s 
counter-proposal for a commission of experts. The United States is 
now asked to return to its original proposal, after the delay and expense 
of trying Germany’s method of settlement by experts in case it fails 
merely because of the lack of the ordinary precaution of providing an 


umpire. 

In response to the German objection to an umpire the United States 
waived the nomination of such an official in advance, but insisted that 
“in agreeing to this arrangement it should be understood in advance 
that in case the amount of indemnity is not settled by the joint commis- 
sion of experts or by diplomatic negotiation, the question will then be 
referred to an umpire if that is desired by the Government of the United 
States.”” (American note of October 12, 1915.) Germany still de- 
murred, however, stating that “the consultation of an umpire would 
depend materially upon whether the differences of opinion between the 
two experts pertained to questions of principle or merely to the appraise- 
ment of certain articles. The consultation of an umpire could only be 
considered at all in the case of appraisements of this nature.’”’ (German 
note of November 29, 1915.) 

A second disagreement has arisen over the place of meeting of the 
The United States in its note of October 12 


commission of experts. 
proposed that “its meetings should be held in the United States be- 
* * * any evidence which the German Government may wish 


cause 
to have produced is more accessible and can more conveniently be 
examined there than elsewhere.”’ To this Germany replied on Novem- 


ber 29 as follows: 


The German Government regrets that it cannot comply with the wish of the 
American Government to have the experts meet in Washington, since the expert 
nominated by it, Dr. Greve, of Bremen, director of the North German Lloyd, is 
unable to get away from here, and furthermore would be exposed to the danger of 
capture during a voyage to America in consequence of the conduct of maritime war 
Should the American expert likewise be 


by England contrary to international law. 
unable to get away, the two experts might perhaps get in touch with each other by 


correspondence. 


In the same note Germany added: 


Should the American Government insist on its demands for the meeting of the 
experts at Washington or the early choice of an umpire, the only alternative would 
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be to arrange for fixing the damages by diplomatic negotiation. In such an event 
the German Government begs to await the transmission of a statement of particulars 
of the various claims for damages accompanied by the necessary proofs. 


A further difference exists as to the form of the arbitration under the 
Hague Conventions to determine the question of interpretation of the 
Prussian-American treaties. The United States agreed to Germany’s 
request that the negotiations over the form of the agreement of arbitra- 
tion be conducted in Berlin upon a draft to be submitted by Germany, 
but suggested that the arbitration should be by the summary procedure 
provided for by the Hague Convention rather than by the longer form 
of arbitration. To this suggestion Germany again demurred, holding 
that “the summary procedure is naturally intended only for differences 
of opinion of inferior importance, whereas the German Government 
attaches very particular importance to the interpretation of the Prussian- 
American treaties which have existed for over 100 years.” (German 
note of November 29, 1915.) 

To the American Government’s inquiry as to whether Germany would 
govern its naval operations in accordance with the German or American 
interpretation of the treaty stipulations pending the arbitral proceed- 
ings, Germany replied, on September 19, 1915, that it had “issued 
orders to the German naval forces not to destroy American merchant- 
men which have loaded conditional contraband, even when the condi- 
tions of international law are present, but to permit them to continue 
their voyage unhindered if it is not possible to take them into port. On 
the other hand it must reserve to itself the right to destroy vessels 
carrying absolute contraband wherever such destruction is permissible 
according to the provisions of the Declaration of London.” (German 
note of September 19, 1915.) The American answer to this note had 
apparently in view not only the Frye case, which involves the sinking 
of a merchant ship by a surface warship, but Germany’s warfare against 
merchant vessels by submarines. On October 12, 1915, Mr. Lansing 


replied as follows: 


Without admitting that the Declaration of London is in force, and on the under- 
standing that the requirement in Article 50 of the Declaration that “before the 
vessel is destroyed all persons on board must be placed in safety” is not satisfied by 
merely giving them an opportunity to escape in life boats, the Government of the 
United States is willing, pending an arbitral award in this case, to accept the Dec- 
laration of London as the rule governing the conduct of the German Government in 
relation to the treatment of American vessels carrying cargoes of absolute contraband. 
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The German note of November 29, 1915, contains the following answer 


on this point: 


The German Government quite shares the view of the American Government 
that all possible care must be taken for the security of the crew and passengers of a 
vessel to be sunk. Consequently, the persons found on board of a vessel may not 
be ordered into her lifeboats except when the general conditions, that is to say, the 
weather, the condition of the sea, and the neighborhood of the coasts afford absolute 
certainty that the boats will reach the nearest port. For the rest the German Gov- 
ernment begs to point out that in cases where German naval forces have sunk neutral 
vessels for carrying contraband, no loss of life has yet occurred 


No further correspondence upon the Frye case has been made public 


up to the date of the present writing. 
GEORGE A. FINCH. 


THE GROTIUS SOCIETY 


The papers read before the Grotius Society in the year 1915, which 
is the first year of its existence, deal with the problems of the war, and 
the volume containing the papers, which is the first, it is to be hoped, 
of a series, might properly be made the subject of a book review. It 
is believed, however, better to devote a short comment to the Society 
and the nature of its work, allowing the papers to speak for themselves 
and to leave the interested reader free to form his own judgment upon 
them. The point to bear in mind is that leaders of thought in Great 
Britain have been minded to form a society of international law, which, 
in the language of the rules, “shall be a British Society and its meetings 
are intended to take place in the United Kingdom.” In the very in- 
teresting introduction, written by Henry Goudy, the distinguished 
tegius Professor of Civil Law in the University of Oxford and Vice 
President of the Society, the reason for this action is thus stated: 


The object of founding the Society has been to afford an opportunity to those in- 
terested in international law of discussing from a cosmopolitan point of view the acts 
of the belligerent and neutral states in the present war, and the problems to which it 
is almost daily giving birth. Had the International Law Association, whose seat is 
in London, been able to carry on its work, there would hardly have been need for 
such a society, but that influential body embraces among its members a considerable 
number of foreigners of different nationalities, both belligerent and neutral, and its 
activity is for the time being embarrassed. Even could it meet, its discussions would 
probably be embittered or wanting in that spirit of harmony essential to any satis- 
factory result. 
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The Grotius Society is intended to be restricted, as regards membership, to British 
subjects; it is to be a purely British Society. In this respect it will follow the example 
of the Association of International Law in the United States, which has an established 
position in that country and has done good work. Our Rules, however, enable us 
to elect, as occasion offers, foreign international lawyers as honorary and correspond- 
ing members, and also to invite non-members to read papers to us and take part in 
our discussions on proper introduction. 


The purpose of the present comment is to explain the nature and 
purpose of the Society and to congratulate its members upon the action 
which they have taken in founding a Society, which will, it is hoped, 
survive the war, contribute to the development of international law, 
promote its understanding and its study, and popularize its principles, 
for these appear to be the purposes set forth in Article 2 of the Rules: 


The objects of the Society shall be to afford facilities for discussion of the laws of 
war and peace, and for interchange of opinions regarding their operation, and to 
make suggestions for their reform, and generally to advance the study of international 
law 

As pointed out in another comment, the formation of national socie- 
ties of international law is of good omen, because, if democracy or repre- 
sentative government is to take over foreign affairs or is to exercise a 
controlling influence in the future, as it has not done in the past, the 
people of each and every country belonging to the society of nations 
must fit itself for the responsibility they thus assume. It was a wise 
remark attributed to the Right Honorable Robert Lowe upon the 
passage of the second Reform Bill, that we must now educate our mas- 
ters, and monarchs and ministers for foreign affairs must learn that 
the people of their country are not merely masters in domestic affairs, 
but likewise masters in foreign affairs, and that the reasons which led 
the people to take domestic affairs into their own hands must inevitably 
lead them also to take over foreign affairs. 

Now, there should be many agencies to show the people of any and 
every country their duties as well as their rights, for it is a fact fre- 
quently pointed out by Mr. Root, that people are better instructed 
in their rights and are more tenacious in maintaining them than in their 
duties; yet, if we are one day to have the conduct of nations governed 
by law, the people must needs understand their duties under law and 
be as scrupulous in their performance as they are tenacious of their 
rights. Systematic instruction in the school, the college, and the uni- 
versity is one way of reaching different classes of people. Another and 
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a broader way, perhaps, is through the creation of societies of inter- 
national law with popular membership, in order that the principles of 
international law shall be discussed together and a knowledge of the 
principles disseminated. But, without attempting to single out one 
method of reaching a public to the disadvantage of another, we should 
welcome all, and the founding of the Grotius Society, happy alike in 
its name and its rules, should be a subject of congratulation to those 
believing in the importance of national societies. 

It is encouraging to note that in Professor Goudy’s introduction to 
the first volume of the Society’s proceedings, reference is made to a 
distinguished German philosopher; that his views are quoted in German; 
and that these views meet with outspoken approval. The editors of 
the little volume express the belief that the war problems, with which 
the papers deal, ‘‘are considered in a spirit detached from a narrow 
national standpoint and in accordance with those principles of inter- 
national law which rest on the general consent of civilized nations.” 
The quotation from Immanuel Kant would seem to be in line with this 
belief, and Professor Goudy’s statement concerning the violation of 
international law by all belligerents is a further evidence of the spirit 
of inquiry animating the members of the Society and their desire 
to discover truth even although it may condemn their own govern- 


ment. 


Without dwelling upon the contents of the proceedings, it is believed 
that the readers of the JouRNAL would be glad to have some extracts 
from the introduction written by Professor Goudy freed from comment. 
The following passages are therefore quoted: 


The era of perpetual peace among civilized nations is indeed still a long way off— 
much further than pacifists too hastily suppose—but it is none the less the ideal goal 
of international law. It is not a mere dream of poets and philosophers. It is— 

“The vision whereunto 


Toils the indomitable world.” 


In the present frightful conflagration the goal may seem to have been thrown im- 
measurably back, but international law, despite the manifold and flagrant disre- 
gard of its rules, will not be overthrown. It needs no great gift of prophecy to fore- 
tell that once peace is obtained there will be an immense change in the attitude of 
the peoples of Europe towards wars and the causes that lead to wars. For good or 
evil there will be a powerful trend towards socialism. Immanuel Kant, in his well- 
known essay on “Perpetual Peace among States,”’ has said that the only form of 
government by which such peace can hope to be realized is the republican, i. e., 
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one in which the people participate in the making of laws, and that international 
law must be based on a federation of such free states.! 


There is only room for a further quotation, the brief paragraph in 
which Professor Goudy condemns the violation of international law by 
“each and all of the belligerents,’’ whether the belligerent be British 
or foreign, and rejects the excuses which have been pleaded in justifi- 
cation of the violation of rules of international law: 


What strikes me as one of its saddest features is the comparative indifference with 
which well-established rules of international law have been violated by each and all 
of the belligerents, when they have run counter to their apparent material interests. 
The loss of moral force and self-respect by the wrong-doing state seems to be regarded 
as unimportant when set off against its material interests. Thus, the carefully-drafted 
rules of the Hague Conventions and the Declaration of London have been in large 
measure, to use a vulgarism, ‘‘scrapped’’; even the time-sanctioned declarations of 
the Treaty of Paris have not, in the matter of blockade, escaped violation. Excuses 
and defences for such violations have, no doubt, been set up, but as a rule they are of 
a kind that international law ought emphatically to reject. 

JamMEs Brown Scort. 


THE CHINESE SOCIAL AND POLITICAL SCIENCE ASSOCIATION 


On December 5, 1915, the first meeting of the Chinese Social and 
Political Science Association was held in Peking, at the residence of His 
Excellency Lou Tseng-tsiang, Premier and Minister for Foreign Affairs 
of the Chinese Republic. At the meeting the constitution of the asso- 
ciation was adopted, which, by reason of its interest, is printed in full 
as an appendix to this brief notice; and the officials for the first year 
were chosen as follows: President, His Excellency Mr. Lou; First 
Vice President, His Excellency Paul 8. Reinsch, American Minister 
to China; Second Vice President, Mr. Tsao Ju-lin, Vice Minister for 
Foreign Affairs; Secretary, Mr. C. C. Woo, Counsellor to the Ministry 
for Foreign Affairs. 

Article IV of the constitution states that “each member will then 
[after payment of entrance fee] be entitled during his membership to a 


| [Professor Goudy’s footnote: See Kant’s Werke (Ed. Hartenstein, 1868), vol. vi, 
p. 408 et seq., “ Die biirgerliche Verfassung in jedem Staate soll republicanisch sein,” 
and ‘“‘Das Vélkerrecht soll auf einen Féderalismus freier Staaten gegriindet sein.’’] 
In this there is much truth. The peoples, if they are to escape destruction by wars, 
must have the control of foreign policy and the issues of war and peace entirely in 


their own hands. 
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copy of the Chinese Social and Political Science Review published by the 
Association.”” Dr. H. L. Yen, Counsellor to the Ministry for Foreign 
Affairs, was elected Managing Editor of the Review. 

The objects of the association, as stated by the constitution, are: 
(1) the encouragement of the scientific study of law, politics, sociology, 
economics and ddministration; and (2) the promotion of fellowship 
among men of similar interests.”’ 

These objects can be considered from a national and partisan interest, 
and the danger is always present that they will be so considered. The 
founders of the association, however, while recognizing the proneness 
of the individual to partisanship, nevertheless endeavors to exclude it 
from the association itself by the following statement, that “the Asso- 
ciation as such will not assume a partisan position upon any political 
question nor involve itself in practical politics.” 

Membership in the Association is divided into three classes, endow- 
ment members, life members, and ordinary members. Any person 
may become a member on the invitation of the Executive Council or 
on the proposal of one member seconded by another and approved 
by the Council. (Art. III of the Constitution.) 

It will be observed that the Chinese society has an American pro- 
totype in the American Political Science Association, and it is officially 
stated that the founders of the society took as their model the constitu- 
tion of the American association. It will also be observed that the Chi- 
nese association is not a society of international law in express terms, as 
its scope includes the social and economic sciences; but it is stated that it 
will emphasize international law and politics, and that one of its main 
purposes will be to mediate between Chinese thought on these matters 
and the general scientific thought of the world. An additional purpose, 
and certainly a very worthy one, is to be the establishment of a library 


on law, politics, and economics for the use of officials and scientifically 


educated people, and it is pleasing to be informed that negotiations 
for the purchase of suitable property have already been begun. 

The Review is to be a quarterly magazine, and from the statement 
of the Managing Editor, it is to deal ‘mainly with topics on politics, 
international and general public law [there is to be a special department 
devoted to international law], administration, economics and sociology.” 
It is to be published in English, in order that it may reach the public 
beyond its borders, and the first number is to make its appearance in 
the month of April of the present year. The Chinese public, however, 
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is not to be overlooked, and it is the intention of the association to issue 
at a later date a Chinese edition. 

From an authoritative communication upon which this brief comment 
is based, it is stated that His Excellency Dr. Wellington Koo, now Minis- 
ter at Washington, and Dr. Yen, the Managing Editor of the Review, 
took a leading part in forming the association; that it was suggested in 
the first instance by our fellow-countryman and representative Dr. Paul 
S. Reinsch, and that Professor W. F. Willoughby, of Princeton, and Pro- 
fessor Henry C. Adams, of Michigan University, two American scholars 
at present in China in an advisory capacity, greatly aided the Chinese 
scholars in the realization of their project. 

The founding of the Chinese Political Science Association, in which 
international law looms large, can be fairly taken as proof of the fact 
that students and scholars, as well as men of affairs in the different 
countries, realize that the world’s great need is international law and 
the application of its principles to the conduct of nations. The trend 
toward democracy makes it at once apparent that not merely the 
chosen few who carry on government, but that the many who con- 
trol in the end must be familiar with international law, and therefore 
societies are springing up in different countries for the express purpose 
of specializing in international law. The Institute of International Law, 
founded in 1873, is an international body and is for the elect. The 
national societies aim to include the elect, as well as persons interested 
in international law, although they may not claim to be experts on the 
subject. There is a very widespread feeling that the cards must be 
laid on the table, to use a very ordinary expression, and that, although 
diplomatists may meet behind closed doors, their agreements, to be 
binding, must be approved by a body or bodies representing the people 
and be published as laws before they bind the contracting parties. 

Of course, we must not cherish delusions, for the mere transfer of 
foreign affairs from the select few to the controlling many will not 
usher in the millennium; but just as representative government has 
succeeded the secret and irresponsible government of monarchs and 
their henchmen, and is justified by its fruits, so representative govern- 
ment must and will say the final word in international, just as it has in 
constitutional matters. The formation of national societies is an indi- 
cation of the understanding of this need on behalf of the publicists in 
those nations in which they have been formed, and the time is not, 
it is believed, far distant when they will be organized in all countries 
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belonging to the society of nations. They exist in Japan, France, in 
ach of the twenty-one American republics, and they are being formed 
in some other countries; and only the other day the Grotius Society 


was founded in England. 
The American publicists certainly wish their Chinese colleagues every 
possible success in their important undertaking. 
JAMES BROWN SCOTT. 
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4 European War. GERMANY—SERBIA. On August 4 (July 22) the 
Serbian Government instructed its minister to leave Germany, 
with the legation staff and consulate. On August 6 (July 24) 
the German Minister to Serbia not yet having left Belgrade, his 
passports were sent to him with the request that he leave Serbian 
territory. This date was formerly given as August 9. English 
text: Serbian Blue Book, Documents Nos. 49 and 50; this Jour- 
NAL, 9:222, 227. 
4 European War. Urvuauay. Declaration of neutrality in war be- 
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Staatscourant, extra number, Aug. 5, 1914; Livre Gris belge, 
annexe, No. 53; R. gén. de dr. int. pub., 22 (doc.): 177; Cd. 7627. 

EvurRopEAN War. Haiti. Neutrality proclamation in European 
war. R&. gén. de dr. int. pub., 22 (doc.): 177. 

EvropEaAN War. Urvuauay. Declaration of neutrality in war 
between Germany and England, Germany and Belgium. JB. rel. 
ext. (Uruguay), 1914:653; R. gén. de dr. int. pub., 22 (doc.): 189. 

EvROPEAN WAR. SWITZERLAND. Note to France declaring Swiss 
neutrality in aerial affairs. J. O., 1914:7301; R. gén. de dr 
pub., 22 (doc.): 187. 

EvuROPEAN War. VENEZUELA. Declaration of neutrality in war 
of Germany and Austria with France, Russia, Serbia, Belgium 
and Great Britain. B. rel. ext. (Venezuela), 1914:137; R 
de dr. int. pub., 22 (doc.): 199. 


unt. 


. gén. 


EvrROPEAN War. Urvauay. Declaration of neutrality in the war 
between France and Austria. B. rel. ext. (Uruguay), 1914:683; 
R. gén. de dr. int. pub., 22 (doc.): 190. 

EvrRopEAN War. Urvuauay. Declaration of neutrality in the war 
between Austria and England, Austria and Russia. JB. rel. ezt. 
(Uruguay), 1914:683; R. gén. de dr. int. pub., 22 (doc.): 190. 

EvuROPEAN War. France. Decree relative to the application of 


the Declaration of London to the present war. J. O., Aug. 26, 
1914. 


October, 1914. 
14 FRANCE—GUATEMALA. French decree putting into force the con- 
vention for the reciprocal protection of trade-marks, signed 
Feb. 28, 1914. J. 0O., Nov. 1, 1914. 
November, 1914. 
1 European War. Persia. Declaration of neutrality. R. gén. de 
dr. int. pub., 22 (doc.): 180. 
6 European War. France. French decree relative to the applica- 
tion of rules of international maritime war to the present war. 
J. 0O., Nov. 7, 1914. 
May, 1916. 
26 European War. Itaty. Italy declared a blockade of Austria. 
R. gén. de dr. int. pub., 22 (doc.): 215. 
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May, 1915. 
30 European War. Itaty. Italy declared a blockade of the littoral 


of Albania. R. gén. de dr. int. pub., 22 (doc.): 215. 


June, 1915. 
1 European War. Great Britain. Great Britain declared a block- 
ade of the coast of Asia Minor. J. O., 1914:3641; R. gén. de dr. 
int. pub., 22 (doc.): 216. 
21 Great Brirarn—Honpuras. Ratifications exchanged of a treaty 
of commerce and navigation, signed May 5, 1910. English and 
Spanish texts: G. B., Treaty series, 1915, No. 7. 


July, 1915. 

12 Great BritaAIN—SwWITZERLAND. Ratifications exchanged of the 
treaty of friendship, commerce and reciprocal establishment, 
signed March 30, 1914. French and English texts: G. B., Treaty 
series, 1915, No. 6. 


September, 1915. 
30 Great Brirain—Siam. Accession of the Federated Malay States 


of Perak, Selangor, Negri Sembilan and Pahang to the extradition 
treaty between the United Kingdom and Siam, signed March 4, 
1911. G. B., Treaty Series, 1915, No. 13. 


October, 1915. 

20 European War. Great Britain. Instructions to armed merchant 
ships issued. Made public by the British Admiralty March 2, 
1916. Text: New York Times, March 3, 1916. English transla- 
tion of the German copy of these instructions presented by 
Germany to the United States. Text issued by the Department 
of State. 


November, 1915. 

10 FranceE—UNITED States. Agreement effected by exchange of 
notes extending time for the appointment of the commission 
under Article II of the treaty of September 15, 1914. French 
and English texts: U. S. Treaty Series, No. 609-A. 

16-—Dec. 20. Sparn—Unitep States. Agreement effected by exchange 
of notes extending time for the appointment of the commission 
under Article II of the treaty of September 15, 1914. English 
and Spanish texts: U. S. Treaty Series, No. 605-A. 


381 


382 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


November, 1915. 

16 PortuGAL—UNITED States. Agreement effected by exchange of 
notes extending time for the appointment of the commission 
under Article II of the treaty of February 4, 1914. English and 
Portuguese texts: U. 8S. Treaty Series, No. 600-A. 


December, 1915. 

4 EvropEAN War. StaTes. Austrian submarin 
reported to have shelled American bark Petrolite. N.Y. 7. 
Dec. 5, 1915. 

7 FRANCE—UNITED StaTEs. French decree putting into effect the 
parcel-post convention between French Guiana and the United 
States, signed August 21, 1914. J. O., Dec. 14, 1914. 


January, 1916. 

1 European War. The British P. and O. Steamer Persia torpedoed 
in the Mediterranean on way to Bombay. N. Y. Times, Jan. 2, 
24, 1916. 

4 Evropean War. GreEaT BritaIN—UNITED States. The United 
States sent note to Great Britain relative to the removal of 
United States mail from steamships. Text issued by Department 
of State; VN. Y. Times, Jan. 27, 1916. 

EUROPEAN GERMANY—UNITED StTaTEs. Germany pre- 
sented note to the United States relative to submarine warfare. 
Text: N. Y. Times, Jan. 8, 1916. 

8 EvropeEAN Wark. GERMANY—UNITED StaTEs. Germany replied 
in the Frye case to the American note of October 14, 1915; pend- 
ing decision of disputed points by arbitration American vessels 
will be sunk only when carrying absolute contraband and when 
passengers and crew can reach port safely. N.Y. Times, Jan. 9, 
1916. 

8 EvropEAN War. The Allies seized the Greek Island of Melos. 
N.Y. Times, Jan. 9, 1916. 

11 Mexico. Mexican bandits killed 16 Americans taken from train 

about 50 miles west of Chihuahua City, Mexico. N. Y. Times, 
Jan. 12, 1916; statement issued by the Department of State. 
N. Y. Times, Jan. 13, 1916. 

11 European War. GERMANY. Germany issued new rules relating 
to the entry of foreigners into Germany and German occupied 
territory. N. Y. Times, Jan. 12, 1916. 
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January, 1916. 


EvropEAN War. French troops occupy the Island of Corfu be- 
longing to Greece. N.Y. Times, Jan. 13, 1916. 

EvuROPEAN War. MONTENEGRO. Cettinge, capital of Montenegro, 
occupied by Austrians. N. Y. Times, Jan. 14, 1916. 

GENERAL VICTORIANO Huerta died at El Paso, Texas. N. Y. 
Times, Jan. 14, 1916. 

EvuROPEAN War. France published list of contraband modifying 
lists of Nov. 6, 1914, and Oct. 14, 1915; J. O., 1916:744. 

CuHILE—UNITED States. Ratifications exchanged of treaty for 
the advancement of peace, signed July 24, 1914. English and 
Spanish texts: U. S. Treaty Series, No. 621. 

AMERICAN INSTITUTE OF INTERNATIONAL Law. The Institute, 
composed of delegates from 21 American Republics, made public 
a Declaration of the Rights of Nations. This JourNAL, 10:124. 

Ecuapor—UNITeEp States. Ratifications exchanged of treaty for 
the advancement of peace, signed Oct. 13, 1914. English and 
Spanish texts: U. S. Treaty Series, No. 622; Spanish text: B. rel. 
ext. (Ecuador), 8:761. 

(Feb. 6.) EuropeaN Wark. Russia. Russian ukase proclaimed 
extending contraband list. This list replaces the lists of Aug. 10- 
23, 1915, and is, with slight changes, identical with the British 
Proclamation of October 14, 1915. Texts: London Gazette, 
No. 29512. 

EvrRopEAN War. GREAT BritaiIn—UNITED States. The United 
States sent note to Great Britain relative to restraints on com- 
merce. Great Britain replied Feb. 19, 1916. Text issued by the 
Department of State. 

EuropEAN War. GreEAT Britain. Additional list of contraband 
published. London Gazette, 29452, 29454. 

EvropEAN War. Itaty—UnitTep States. The United States 
sent note to Italy on the subject of the arming of merchant ships. 
N. Y. Times, Jan. 28, 1916. 


February, 1916. 


EvropeEAN War. Austria. Austria informed the United States 
that the Persia was not sunk by an Austrian submarine. N. Y. 
Times, Feb. 2, 1916. 

European War. GERMANY. A German prize crew brought into 
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February, 1916. 


8 


Hampton Roads, Va., the British passenger liner Appam, with 
450 passengers. On February 19, the Liverpool owners libelled 
the ship. N. Y. Times, Feb. 2, Feb. 20, 1916. 

EvrRoPpEAN War. The Federal Grand Jury indicted 32 persons, 
including German and Turkish consuls, for alleged conspiracies 
to wreck ammunition plants and to furnish supplies to German 
war vessels at the beginning of the war. N. Y. Times, Feb. 9, 
1916. 

EvuROPEAN War. IrTa.y. Italian decree amending the decree of 
June 24, 1915, providing for the confiscation of enemy merchant 
vessels by way of reprisal for certain hostile acts. Text: Great 
Britain, Misc., No. 18, 1915; London Gazette, No. 29512. 

EvROPEAN War. Germany and Austria announced that after 
February 29 they will treat armed merchant ships of enemy coun- 
tries as war vessels. Text: N. Y. Times, Feb. 11, 1916. 

EvRoPEAN War. UNITED Stares—TuHE Note pre- 
sented by the French Ambassador to the United States, on 
behalf of the Allies, in reply to the note of the United States 
dated January 4, relative to the seizure of neutral mail. Text 
issued by the Department of State. 

EvrRopEAN War. GREAT British Orders in Council 
issued authorizing the taking over, whenever necessary, of war 
materials, food, factories, etc., and the exercise of more stringent 
control of shipping; a royal proclamation was issued restricting 
the importation of paper, certain kinds of paper manufactures, 
tobacco, furniture wood, stone and slate. London Gazette, 29475. 

EvuROPEAN GREAT BrRiITAIN—UNITED States. Great Brit- 
ain replied to the note of the United States dated January 25, 
relative to the restraints on commerce. Tezt issued by the De- 
partment of State. 

EvuROPEAN War. Officially announced in Paris that Great Britain, 
France and Russia have renewed their pledge not to end hostilities 
without Belgium being re-established in independence. JN. Y. 
Times, Feb. 17, 1916. 

EvROPEAN War. Sweden issued appeal to United States for co- 
operation with other neutral countries in an effort to cause Great 
Britain to cease interfering with mails. N. Y. Times, Feb. 18, 
1916. 
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February, 1916. 

18 European War. Great Britain—Unitep States. The British 
cruiser Laurentic stopped the American steamer China on the 
high seas about 10 miles from the entrance of the Yangtzekiang, 
boarded her with an armed party and despite the protests of the 
captain, removed from the vessel 28 Germans, 8 Austrians and 
2 Turks, including physicians and merchants. These were taken 
prisoners to the military barracks at Hongkong. On February 23 
the United States demanded the release of these persons. On 
March 16, Great Britain replied refusing the demand. Tezt 
issued by the Department of State. 

18 Unirep Stares—Nicaracua. The United States Senate consented 
to and advised the ratification of a proposed treaty with Nicar- 
agua, under which the United States is to acquire a perpetual 
right of way along the San Juan River and the Lake of Nicaragua 
for an interoceanic canal by the payment of $3,000,000 in gold. 
As originally negotiated the treaty contained provision for 
American supervision tantamount to American protection. The 
Senate amended the treaty to cover American supervision of 
the expenditure of the $3,000,000. Text: NV. Y. Times, Feb. 19, 
1916. 

EvuRoPEAN War. A neutral conference met in Stockholm, Sweden, 
for discussion of means to end the war. N. Y. Times, Feb. 21, 
1916. 

EvropEAN War. PortuGaL—GeErMANY. Portugal seized all 
German ships in Portuguese waters. N. Y. Times, Feb. 24, 
1916. 

EvropEAN War. GreEaT Britarn. Premier Asquith announced 
in the House of Commons that England would continue the 
war till Belgium and Serbia recovered full measure and more for 
what they had sacrificed. N. Y. Times, Feb. 24, 1916. 

Deatu oF Henri HarsurceEr, President of the Institut de droit 
international. 

European War. President Wilson in letters to the foreign rela- 
tions committees of the two houses of Congress asked that the 
question of warning Americans to stay off armed merchantmen 
be voted upon. In both houses the resolutions containing such 
warnings were tabled. Congressional Record, 53:3556,4223,5966. 
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March, 1916. 


EvROPEAN War. CAMEROONS. Notice of the raising of the block- 
ade of the Cameroons, West Africa. J. O., 1916:1642. 

EUROPEAN War. UNITED STaTES—GERMANY. The Department 
of State sent to the German Ambassador the decision relating 
to the status of the German prize, the Appam, brought into 
Hampton Roads, Feb. 1, 1916. N. Y. Times, March 3, 
1916. 

EvROPEAN War. AtstTrRIA—UNITED States. The United States 
sent note to Austria relating to the shelling of the American 
bark Petrolite on December 4, 1915. N. Y. Times, March 6, 
1916. 

EvurRopEAN War. GERMANY—UNITED States. Germany sent 
memorandum to United States explaining attitude in contro- 
versy over submarines. Text: NV. Y. Times, March 9, 1916. 

EvurRopEAN WarR. GERMANY—PorTUGAL. Germany declared war 
on Portugal to date from 3.30 p. m. Passports were sent the 
Portuguese Minister in Berlin. Text: N. Y. Times, March 10, 
1915. 


9-15 Mexico—UNITED States. On March 9, Pancho Villa, with a 


band of Mexicans raided Columbus, New Mexico, firing many 
buildings, and killing seventeen Americans, eight of whom were 
soldiers. On the same day, March 9, the Secretary of State sent 
a note to the de facto government of Mexico with information of 
the intention of the United States to pursue and punish those 
concerned in the raid. N.Y. Times, March 10, March 12. On 
March 12, the Mexican Government sent a reply dated March 10. 
Text: N. Y. Times, March 12. On the same day, March 12, Car- 
ranza issued a proclamation to the Mexican people, stating that 
permission to send troops into Mexico would only be granted to 
the United States in return for reciprocal permission to Mexico 
to send troops into the United States, and calling upon the 
Mexican people to protect their rights and sovereignty. Text: 
N. Y. Times, March 13. On March 13 the United States sent 
a note to the Mexican Government accepting the offer of Mexico 
to grant permission to pursue bandits into Mexican territory 
in return for reciprocal permission for Mexican troops to pursue 
bandits into American territory and stating that the United 
States considered the agreement in effect. Text: N. Y. Times, 
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March, 1916. . 
March 14. On March 15, American troops entered Mexican 
territory on the authorized punitive expedition. N. Y. Times, 
March 16, 1916. 

EvropEAN War. Great Brirain—UNITeED States. Great Brit- 
ain replied to the note of the United States dated February 23, 
relative to passengers taken from the American steamer China, 
February 18, on the high seas near the entrance to the Yangtze- 
kiang, refusing to release the persons captured. Text issued by 
the Department of State. 

EvrRoPpEAN War. Brazit—GerMany. Brazil seized all Ger- 
man ships in Brazilian waters. MN. Y. Times, March 17, 
1916. 

Mexico—Unitep States. The United States Senate passed a 
concurrent resolution extending assurances to the de facto gov- 
ernment of Mexico that American troops are entering Mexico 
on a purely punitive expedition and that the sovereignty of 
Mexico would not be encroached upon. Congressional Record, 
53 ‘A889. 

EvurRoPpEAN War. Sussex. The French channel steamer Sussex 
torpedoed without warning. Text of French Commission of 
Inquiry: N. Y. Times, April 6, 1916. 

EvropeaAN War. Great Britain. Order in Council issued de- 
claring Art. 19 of the Declaration no longer in force, and stating 
that neither ship nor cargo will be immune from capture on the 
sole ground that she is at the moment of capture on the way 
to a non-blockaded port, and making other changes in the rules. 
Text: London Gazette, No. 29526. 


INTERNATIONAL CONVENTIONS 


ADHESIONS, RATIFICATIONS, DENUNCIATIONS 


AGRICULTURE. May 10, 1913. 

Signed by Argentine Republic, Bolivia, Brazil, Chile, Ecuador, 
Paraguay, Peru and Uruguay. Spanish text: B. rel. ezt 
(Ecuador), 8:764. 

Ratifications: 
Ecuador, Nov. 10, 1915. B. rel. ext. (Ecuador), 8:764. 
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AUTOMOBILES. Paris, October 11, 1909. 
Accessiqns: 
Dutch East Indies. J. O., 1916:58. 


COLLISIONS AND SALVAGE AT SEA. Brussels, September 23, 1910. 


Ratifications: 
Uruguay, July 24, 1915. G. B. Treaty Series, 1915, No. 10. 


CopyricHT. Berne, March 20, 1914. 
Ratifications: 
Italy, with reservation to take effect Dec. 23, 1914. G. B. 
Treaty Series, 1915, No. 10. 


INDUSTRIAL Property. Paris, Madrid, Washington, 1883, 1900, 1911. 


Ratifications: 
Brazil, Oct. 20, 1914. G. B. Treaty Series, 1915, No. 10. 


PHospHorus. Berne, September 26, 1906. 
Accessions: 
Great Britain for Canada, Sept. 20, 1914. G. &. Treaty Series, 
1915, No. 10. 


Pusiic HEALTH. Rome, December 9,-1907. 
Accessions: 
France for French Cochin China, June 26, 1914 G. B. Treaty 
Series, 1915, No. 10. 


RADIOTELEGRAPH. London, July 5, 1912. 
Accessions : 

Bolivia, Oct. 13, 1915. G. B. Treaty Series, 1915, No. 10; 
J. O., Feb. 9, 1916. 

Newfoundland, Feb. 9, 1915. G. B. Treaty Series, 1915, 
No. 10; J. O., Feb. 9, 1916. 

Peru, July 12, 1915. G. B. Treaty Series, 1915, No. 10; J. O., 
Feb. 9, 1916. 

Tonga, May 29, 1915. G. B. Treaty Series, 1915, No. 10; 


J. O., Feb. 9, 1916. 
KATHRYN SELLERS. 
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GREAT BRITAIN ! 


Alien. Order of Secretary of State, Aug. 28, 1915. (St. R. & O. 1915, 
1040.) 1d. 

Alien enemies repatriated from India on the 8. 8S. Golconda. Cor- 
respondence with the United States Ambassador respecting the safety of. 
(Cd. 8163.) 1d. 

Baralong, H. M. Auxiliary Cruiser. Memorandum of the German 
Government in regard to incidents alleged to have attended the destruc- 
tion of a German submarine and its crew by H. M. auxiliary cruiser 
Baralong on the 19th August, 1915, and reply of H. M. Government 
thereto. (Cd. 8144.) 3d. 

Borneo. Agreement between the United Kingdom and the Nether- 
lands relating to the boundary between the State of North Borneo and 
the Netherland possessions in Borneo, signed at London, Sept. 28, 1915. 
With map. (Treaty series, 1915, No. 12.) 4d. 


British prisoners of war and interned civilians in Germany, Corre- 
spondence with the United States Ambassador respecting the treatment 
of. (Cd. 8108.) 9d. 


Bulgaria. Proclamation, Oct. 16, 1915, extending to the war with 
Bulgaria the proclamations and orders in council (other than an order in 
council of Aug. 4, 1914) now in force relating to the war. (St. R. & O. 
1915, 1003). 114d. 

Cyprus. Order in council regarding Mussulman religious property. 
Nov. 30, 1915. (St. R. & O. 1915, 1195.) 1d. 

Declaration of London. Order in council, Oct. 20,1915. (St. R. & O. 
1915, 1019.) 

England and Spain. Letters, despatches, and state papers relating to 
the negotiations between, preserved in the archives at Vienna, Simancas, 
Besacon, and Brussels. Vol. XI. Edward VI-Mary, 1553. 10s. 7d. 


1 Official publications of Great Britain and many of the British colonies may be 


purchased of Wyman & Sons, Ltd., Fetter Lane, E. C., London, England. 
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European War. Correspondence relating to the alleged ill-treatment 
of German subjects captured in the Cameroons. With appendices. 
(Cd. 7974.) 

—, Correspondence respecting military operations against Ger- 
man possessions in the Western Pacific. (Cd. 7975.) 4d. 

—,. Declaration between the United Kingdom, France, Italy, 
Japan, and Russia engaging not to conclude peace separately. Signed 
at London, Nov. 30, 1915. (Treaty series, 1915, No. 14.) Id. 

—. Naval and military despatches relating to operations in the 
war. PartIV. Despatch, Dec. 11, 1915, from General Sir lan Hamilton, 
describing the operations in the Gallipoli Peninsula, including the landing 
at Suvla Bay. 3d. 

Extradition treaty between the United Kingdom and Siam of March 4, 
1911. Accession of the Federated Malay States to. Bangkok, Sept. 30, 
1915. (Treaty series, 1915, No. 13.) 1d. 

Germany, Sea-borne commerce of. Statement of the measures 
adopted to intercept the. (Cd. 8145.) 1d. 

Government War Obligations Act. (5 & 6 Geo. V., ch. 96.) 1d. 

Interned aliens, British born wives and children of. Circular, Dec. 9, 
1915. 16d. 

Internment camp at Ruhleben. Correspondence with the United 
States Ambassador respecting conditions in the. (Cd. 8161.) 3d. 

Italian decrees relative to enemy merchant vessels, together with the 
Italian Naval Prize Regulations. (Cd. 8104.) 14d. 

Merchant shipping. Order in council further postponing the coming 
into operation of the Merchant Shipping Convention Act, 1914, until 
July 1, 1916. Nov. 30,1915. (St. R. & O. 1915, 1198.) 14d. 

Money orders, exchange of, between British and French Protectorates 
in West Africa, Agreement between the United Kingdom and France 
concerning, signed at London, Sept. 22, 1915. (Treaty series, 1915, 
No. 11.) 1d. 

Naval Prize (Bulgaria.) Order in council, Nov. 10, 1915, authorizing 
the Commissioners for executing the Office of Lord High Admiral to 
require the constitution of prize courts. (St. R. & O. 1915, 1073.) 14d. 

Switzerland, Proclamation prohibiting the exportation of certain 
articles to, unless consigned as therein specified. Dec. 22, 1915. (St. 
R. & O. 1915, 1217.) 14d. 

Trading with the enemy. Proclamation regarding Liberia and Portu- 
guese East Africa. Nov. 10, 1915. (St. R. & O. 1915, 1070.) 1d. 
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Trading with the Enemy (Extension Powers) Act. (5 & 6 Geo. V., 
Ch. 98.) 1d. 

Treaties, etc., between the United Kingdom and foreign states. Acces- 
sions, withdrawals, etc. (Treaty series, 1915, No. 10.) 1d. 

Treaty series, 1915. Index to. (Treaty series, 1915, No. 15.) 1d. 


UNITED STATES ” 


Aeronautics, National Advisory Committee for. Message of the Presi- 
dent transmitting report of, for period March 3 to June 30, 1915. 
Dec. 15, 1915. lp. (H. doc. 402.) State Dept. 

Arbitration of outstanding claims between Great Britain and United 
States. Feb. 25, 1916. 2p. (H. doc. 794.) State Dept. 

Armed merchantmen. Declaration of Paris, 1856; Armed Merchant- 
men, from Moore’s Digest of International Law; Armed Merchantmen, 
by A. Pearce Higgins, from the American Journal of International Law 
for October, 1914; Resistance against Lawful Exercise of Right of 
Stoppage, Visit, and Search, ete., by George Schramm; Armed Mer- 
chantmen, by W. J. M. von Eysinga; The Government and the War, by 
George Harvey, from North American Review, May, 1915. 1916. 54 p. 
(S. doe. 332.) Paper, 5c. 

Arms and armor. Hearings on 8. 1417 to erect armor plant for United 
States. 1916. 162p. 10 pl. Naval Affairs Committee. 

——. Report to accompany 8. 1417. Feb. 8, 1916. 4p. (S. rp. 
115.) Paper, 5c. 

Articles of war, revision of. Report to accompany 8. 3191 to amend 
Sec. 1342, Revised Statutes, being articles of war; with hearings. Feb. 9, 
1916. 100p. (S. rp. 130.) Paper, 10c. 

China, United States Court for. Report to accompany 8. 4014 to 
supplement existing legislation relative to. Feb. 3, 1916. 3p. (S. rp. 
101.) Foreign Relations Committee. 

Chinese in United States. Treaty, laws, and rules governing admission 
of Chinese; rules approved Oct. 15, 1915. 48 p. Paper, 5c. 

Citizenship. Compilation of certain Departmental circulars relating 
to citizenship, registration of American citizens, issuance of passports, 
ete. 1915. 88p. Paper, 10c. 

2 When prices are given, the document in question may be obtained for the amount 
noted from the Superintendent of Documents, Government Printing Office, Washing- 
ton, D. C. 
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——. Outline course in, to be used in public schools for instruction 
of foreign and native born candidate for adult-citizenship responsibilities. 
1916. 28p. Naturalization Bureau. 

Claim of Norway on account of detention of members of crew of 
Norwegian ship Ingrid. Communication from State Dept. with accom- 
panying papers. Jan. 7, 1916. 2p. (S. doc. 237.) State Dept. 

. Report to accompany 8. 3264. Jan. 20, 1916. lp. (S. rp. 
60.) Foreign Relations Committee. 

Claims, Report in relation to, presented by Austria-Hungary, Greece, 
and Turkey on account of injuries inflicted on their nationals during 
riots in South Omaha, Nebr., Feb. 21, 1909. Jan. 14,1916. 19p. (H. 
doc. 576.) State Dept. 

———. Report to accompany S. 3680 to authorize payment of in- 
demnities. Feb. 3, 1916. 3p. (S. rp. 103.) Foreign Relations Commit- 
lee. 

European War, 1914. Report on medico-military aspects of, from 
observations taken behind allied armies in France; by A. M. Fauntleroy. 
1915. 146p. il. Spl. 74 p. of pl. Cloth, 60c. 

French Spoliation Claims, Syllabi of opinions prepared by Judge 
Howry of the Court of Claims. 17 p. Court of Claims. 

—. Reprint with additional matter. 34 p. Court of Claims. 

Hawaii. Report to accompany 8. 1428 to reimburse fire insurance 
companies for payments made for property destroyed by fire in suppress- 
ing bubonic plague. Feb.9, 1916. 9p. (S.rp.119.) Claims Committee. 

Immigration, Commissioner General of. Annual report for fiscal year 
1915. 272p. 2pl. Paper, 20c. 

Immigration of aliens into United States. Report to accompany H. R. 
10384. Jan. 31,1916. 7p. (H. rp. 95, pt. 1.) Paper, 5c. 

———. Views of minority. Feb. 8, 1916. 4p. (H. rp. 95, pt. 2.) 
Paper, 5c. 

International Commission for Equitable Distribution of Waters of the 
Rio Grande. Opinions as to best method of preserving boundary by 
preventing flood waters from disturbing and changing boundary line, 
and of impounding and utilizing the same by the inhabitants of the 
United States and Mexico. 1916. 9p. State Dept. 

International High Commission. Statement of William G. McAdoo, 
Secretary of the Treasury, at hearing on H. R. 8235 to provide for main- 
tenance of United States section of International High Commission, so 
that said section may coéperate with other sections of International 
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High Commission in taking action upon recommendations of First Pan 
American Financial Conference in regard to establishing closer and more 
satisfactory financial and commercial relations between Central and 
South American republics and United States. Jan. 12, 1916. 25 p. 
Foreign Affairs Committee. 

. Report to accompany H. R. 8235. Jan. 17,1916. (H. rp. 45.) 
Foreign Affairs Committee. 

———. H. R. 8235. Feb. 7, 1916. 1p. (Pub. No. 15.) State Dept. 

International Joint Commission on Boundary Waters between United 
States and Canada: Hearings in re levels of Lake of the Woods and its 
tributary waters and their future regulation and control, Sept. 7-14, 
1915. 511 p. Paper, 35ce. State Dept. 

———. Hearings and arguments on applications of St. Croix Water 
Power Co. and Sprague’s Falls Manufacturing Co., Ltd., for approval 
of obstruction, diversion, and use of waters of St. Croix River. 1915. 
195 p. ltab. Paper, 15e. Order and opinion, filed Jan. 29, 1916. 13 p. 
Paper, 5c. State Dept. 

International Peace Tribunal. Letter addressed to John F. Shafroth 
by Oscar T. Crosby relative to. Jan. 17, 1916. 7p. (S. doc. 245.) 
Paper, 5c. 

Korea, Report submitting certain correspondence between represent- 
atives of the United States and Korea relative to the occupation of 
Korea. Feb. 23,1916. 21 p. (S. doc. 342.) State Dept. 

Maritime Canal Co. of Nicaragua, Letter inclosing report of opera- 
tions of. Dee. 6, 1915. 2p. (H. doc. 433.) 

Merchant Marine. Report upon maintenance of a lobby to influence 
legislation on ship-purchase bill. Jan. 5, 1916. 2 pts.in 1,16 p. (S. rp. 
25, 2 pts.) Special Committee to Investigate Alleged Ship Purchase 


Lobby. 

Mexico, Information relative to affairs in, with accompanying papers. 
Feb. 17, 1916. 55 p. (S. doc. 324.) Paper, 5c. 

Military policy. Statement of proper military policy for United 
States, September, 1915. 29 p. [Issued as an appendix to report of 
Secretary of War.] War College Division, War Dept. 

Munition plants, private. Address on peril of, delivered at World’s 
Peace Conference held at The Hague in 1913, by G. H. Perris. 7 p. 
(S. doe. 312.) Paper, 5c. 

Narcotics. Compilation of Treasury decisions relating to act of 
Dec. 17, 1914, issued Feb. 2-Nov. 5, 1915. 41 p. Paper, 5c. 
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National defense. Address of Lindley M. Garrison, Secretary of War, 
New York City, Jan. 17, 1916. 8p. War Dept. 

———. Statement made by Secretary of War to Committee on Mili- 
tary Affairs, Jan. 6, 1916. 20 p. War Dept. 

-- Confidence of neutral nations. Hearing, Jan. 13, 1916. 20 p. 
Military Affairs Committee. 

—. Hearings on bills for reorganization of army and for crea- 
tion of reserve army. Statement of Lindley M. Garrison. pt. 1, 58 p. 
Military Affairs Committee. 

—, Hearings on 8. J. Res. 91 creating joint subcommittee to 
investigate conditions relating to national defense. Statement of Francis 
G. Newlands. 1916. 7p. Military Affairs Committee. 

—. Hearings on bills for reorganization of army and for creation 

of reserve army. 1916. 1053 p. il. 1 tab. Mulitary Affairs Committee. 

Speech delivered before National Security League on Jan. 22, 

1916, at Washington, D. C., by Henry Cabot Lodge. 11 p. (8S. doc. 
263.) Paper, 5c. 

——. Address delivered before 16th Annual Meeting of National 
Civic Federation, Jan. 18, 1916, Washington, D. C., with letter on same 
subject to National Security League, dated Jan. 19, 1916, by Samuel 
Gompers. 15 p. (S. doe. 311.) Paper, 5c. 

Naturalization, Commissioner of. Annual report for fiscal year 1915. 
35 p. Naturalization Bureau. 

Naturalization law, Syllabus of, aid to public-school teachers in in- 
struction of aliens in requirements of naturalization law. 1916. 10 p. 
Naturalization Bureau. 

Naval warfare. Report of Secretary of Navy on building of four war- 


ships, of type, power and speed which, based on knowledge gained from 


war in Europe, are best suited for war on the sea, and also value and uses 
in naval warfare of aeroplanes, dirigibles, balloons and submarines. 
Dec. 14, 1915. 5 p. (H. doc. 389.) Paper, 5c. 

Navigation laws, Comparative study of principal features of laws of 
United States, Great Britain, Germany, Norway, France, and Japan, 
with bibliography. 1916. 190 p. il. Paper, 20c. 

Neutrality. Washington’s policies of neutrality and national defense. 
Address delivered before Washington Association of New Jersey, at 
Morristown, N. J., Feb. 22, 1916, by Henry Cabot Lodge. 12 p. (S. 
doc. 343.) Paper, 5c. 

Pan American Financial Conference. Actas del primer Congreso 
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Financiero Panamericano convocado de acuerdo con la autorizacion del 
Congreso de los Estados Unidos de América, y reunido bajo la direccion 
del William G. McAdoo, Secretario de Hacienda del Propio Pais, Wash- 
ington, del 24 al 29 de Mayo de 1915. 760 p.il. Treasury Dept. 

Panama Canal. Measurement of Vessels for imposing tolls. Hearings, 
Jan. 11-Feb. 11, 1916. 55 p. Interstate and Foreign Commerce Commit- 
tee. 

——. Report to accompany H. R. 9818. Feb. 11, 1916. 3p. (H. 
rp. 173.) Paper, 5e. 

Statement by Panama Canal authorities on measurement of 
vessels, Dec. 17, 1915. 26 p. Interstate and Foreign Commerce Commit- 
tee. 

Panama City. Protocol between United States and Panama, deter- 
mination of amount of damages caused by riot at Panama City, July 4, 
1914; signed Panama, Nov. 27,1915. 5p. (Treaty series, 620.) [Span- 
ish and English.] State Dept. 

Passports. Executive order requiring all persons leaving United 
States for foreign countries to be provided with passports of govern- 
ments of which they are citizens. Dec. 15, 1915. lp. (No. 2288.) 
State Dept. 

Peace, Commission for enduring peace. Hearings on H. R. 6921 and 
H. J. Res. 32. Statement of Jane Addams and others. Jan. 11, 1916. 
17 p. Foreign Affairs Committee. 

Peace propaganda investigation. Hearings on resolutions to inves- 
tigate organizations which have been active in propaganda for or against 
proposed increases in Army and Navy. Jan. 19, 1916. 32p. Rules 
Committee, House. 

Peace, Treaties for advancement of, between United States and: 

Chile, signed Washington, July 24, 1914, proclaimed Jan. 22, 1916. 
7p. (Treaty series 621.) [English and Spanish.] State Dept. 
Ecuador, signed Washington, Oct. 3, 1914; proclaimed Jan. 24, 

1916. 7 p. (Treaty series 622). [English and Spanish. State 
Dept. 
—. Agreements effected by exchanges of notes extending time 
for appointment of commissions under, between the United States and: 
France, signed Nov. 10, 1915. (Treaty series 609A). State Dept. 
Great Britain, signed Nov. 3, 1915. (Treaty series 602A). State 
Dept. 
Guatemala, signed Nov. 3, 1915. (Treaty series 598A). State Dept. 
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Paraguay, signed Nov. 16 and 22, 1915. (Treaty series 614A.) 

State Dept. 

Portugal, signed Nov. 16, 1915. (Treaty series 600A). State Dept. 

Spain, signed Nov. 16 and Dec. 20, 1915. (Treaty series 605A.) 
State Dept. 

Sweden, signed Nov. 16, 1915. (Treaty series 607A.) State Dept. 

Philippine Islands, Future political status of. Report to accompany 
8.381. Dee. 17,1915. 3p. (S.rp. 18.) Paper, 5c. 

—. Hearings on 8. 381 to declare purpose of United States as to 
future political status of the Philippine Islands. 1915. 95 p. Philip- 
pines Committee. 

——. Government of. Letter from Secretary of War submitting 
report of Chief of Bureau of Insular Affairs upon his trip to the Philip- 
pines. Jan. 12, 1916. 51 p. (S. doc. 242.) Paper, 5c. 

Porto Rico, Civil government for. Hearings on H. R. 8501, Jan. 13 
and 15, 1916. 44 p. Insular Affairs Committee. 

——. Report to accompany H. R. 9533. Jan. 25, 1916. 3p. (H. 
rp. 77.) Insular Affairs Committee. 

——. Hearings on 8.1217. 1916. 102 p. Pacific Islands and Porto 
Rico Committee. 

President of United States. Address delivered at joint session of two 
houses of Congress, Dec. 7, 1915. 18 p. Paper, 5c. 

Radiotelegraphy, Important events in. Feb. 1, 1916. 25 p. Paper, 
5c. 

Trade-marks. British merchandise marks act, 1887, 50 and 51 Vict., 
ch. 28. 9p. Interstate and Foreign Commerce Committee. 

GEORGE A. FINCH. 


JUDICIAL DECISIONS INVOLVING QUESTIONS OF INTER- 
NATIONAL LAW 


THE ROUMANIAN (CARGO EX) 


Judicial Committee of the Privy Council. (Lord Mersey, Lord Parker of 
Waddington, Lord Sumner, Lord Parmoor, and Sir Edmund Barton) 


Decided November 10, 1915 
(The Times Law Reports, Vol. 32, p. 98) 


This was an appeal from a judgment of the President of the Admiralty 
Division of the High Court in Prize delivered on December 7, 1914 
(31 The Times L. R., 111).! 

Mr. Maurice Hill, K. C., Mr. R. H. Balloch, and Mr. C. R. Dunlop 
appeared for the appellants; Sir Edward Carson, K. C., Sir Erle Rich- 
ards, K. C., and Mr. Theobald Mathew for the Crown. 

Lorp PARKER, in delivering their Lordships’ judgment, said:—This 
appeal relates to the cargo ex the steamship Roumanian, a British 
vessel. On August 4, 1914, the day on which war broke out between 
this country and Germany, she was on a voyage from Port Arthur 
(Texas) to Hamburg with some 6,264 tons of petroleum belonging to 
the Europiiische Petroleum Union, a German company. On the same 
day the Admiralty, through the Secretary of Lloyds, suggested to the 
owners that the ship should be diverted to some port in the United 
Kingdom, and the owners accordingly instructed the master to go to 
Dartmouth for orders. The ship arrived at Dartmouth on August 14, 
1914. 

On August 15 the Board of Trade issued a notice containing recom- 
mendations with regard to the treatment of cargoes belonging to an 
enemy in ships diverted from their original ports of destination. These 
recommendations appear to their Lordships to be so conceived as to 
prejudice in no way the liability (if any) of such cargoes to be seized as 
prize. It was recommended that the cargo should be landed at a dock, 


! Printed in this JourNaAL for July, 1915, p. 746. 
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legal quay, or sufferance wharf, either in the port at which the steamer 
had arrived or in some other safe port, and warehoused subject to ship- 
owners’ and other charges until sale or disposal could be arranged for. 
If sold, the proceeds should be held for subsequent distribution to those 
entitled to the cargo, subject to shipowners’ and other charges which 
might at law have priority to the claims of the persons entitled to the 
cargo or its proceeds. Obviously, if the cargo were liable to seizure as 
prize, seizure followed by condemnation in the Prize Court would entitle 
the Crown either to the cargo itself or the proceeds thereof, subject to 
such shipowners’ or other charges as might, by law, take precedence of 
the Crown’s interest. 

On August 20 the Roumanian proceeded to London, arriving at 
Purfleet at noon on August 21. Before her arrival arrangements had 
been made to warehouse the petroleum in the tanks of the British Petro- 
leum Company (Limited), and permission had been obtained from the 
custom house authorities for its discharge into these tanks. When so 
discharged the petroleum would be in the custody of the custom house 
authorities in the sense that it could not be removed without their 
sanction. The work of discharge accordingly began at 12.15 p. m. on 
August 21, the petroleum being pumped into the tanks, which were 
situated some 100 to 150 yards from the wharf at which the vessel lay. 
Meanwhile the custom house authorities took samples in order to test 
the specific gravity of the oil and ascertain whether it was dutiable. 

About 7 p. m. on August 22 a letter from the custom house at Graves- 
end was delivered on board the Roumanian, addressed to the master, 
stating that the cargo of petroleum was placed under detention. This 
letter was not received by the master till 11 p. m. Roughly speaking, 
about 1,140 tons of oil remained undischarged at 7 p. m. and 570 tons 
at 11 p. m. on August 22. Notwithstanding the letter the work of dis- 
charging the oil continued. It was completed long before the writ in 
these proceedings, which did not issue until September 19, and was 
served by affixing it to the tanks in which the petroleum was then 
warehoused. 

It will be observed that the letter giving notice of the detention of 
the cargo did not refer to its detention as prize, and it was argued on 
behalf of the appellants that there was no effectual seizure as prize 
until the writ was affixed to the tanks. It is clear, however, that the 
custom house is the proper authority to seize or detain, with a view to 
its condemnation as prize, any enemy property found in a British port. 
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It is equally clear that the letter was intended to operate, and must 
have been understood by all concerned as intended to operate, as such 
a seizure. No other possible intention was suggested. In these circum- 
stances their Lordships are of opinion that the cargo was effectually 
seized as prize upon the delivery of the letter. The point, however, is of 
little importance in the view which their Lordships take of the points 
of law, for if there was no seizure by delivery of the letter, there was 
admittedly a good seizure when the writ was served. 

In these circumstances three points were raised by counsel for the 
appellants. They contended: 

First, that so far as the petroleum was not afloat at the date of seizure, 
the Prize Court had no jurisdiction; 

Secondly, that even if the Prize Court had jurisdiction, it ought not 
to have condemned the petroleum so far as at the date of seizure it was 
warehoused in the tanks of the British Petroleum Company, and no 
longer on board the Roumanian; and, 

Thirdly, that enemy goods in British ships at the beginning of hos- 
tilities either never were or, at any rate, have long ceased to be liable to 
seizure at all. Obviously, if the last point is correct, it is unnecessary 
to decide the first two points. Their Lordships, therefore, think it 
desirable to deal with it at once. 

The contention that enemy goods in British ships at the beginning 
of hostilities are not the subject of maritime prize was not argued 
before the president in the present case. It had already been decided 
by him in The Miramichi (31 The Times L. R., 72; [1915] P., 71).?. Their 
Lordships have carefully considered the judgment of the president in 
that case and they entirely agree with it. The appellants’ counsel 
based their contention on three arguments. First, they relied on the 
dearth of reported cases in which enemy goods in British ships at the 
beginning of hostilities have been condemned as prize, emphasizing the 
fact that in the ease of The Juno (31 The Times L. R., 131) * no au- 
thority could be found for the right of the master of a British ship in 
which enemy goods were seized as prize to compensation in lieu of 
freight, though if such goods were properly the subject of prize, the 
question must constantly have arisen. Secondly, they laid stress on 
certain general statements contained in text-books on international law 
as to what enemy goods can now be seized as prize. Thirdly, they called 


2 Printed in this JourNAL for July, 1915, p. 739. 
Thid., p. 754. 
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in aid that part of the Declaration of Paris which affords protection to 
enemy goods other than contraband in neutral ships and the principle 
underlying or supposed to underlie such Declaration. 

With regard to the dearth of reported decisions, it is to be observed 
that the plainer a proposition of law, the more difficult it sometimes is 
to find a decision actually in point. Counsel are not in the habit of 
advancing arguments which they think untenable nor as a general rule 
do cases in which no point of law is raised and decided find their way 
into law reports. If, on the one hand, it be difficult to find a case 
in which enemy goods in British ships at the beginning of hostilities 
have been condemned as prize, it is, on the other hand, quite certain 
that no case can be found in which such goods have been held immune 
from seizure. Further, inasmuch as by international comity British 
prize courts have in general extended to neutrals the privileges enjoyed 
by British subjects, we should, if this contention be correct, expect to 
find that enemy goods in neutral ships at the beginning of hostilities 
were alike immune from seizure. Their Lordships have been unable to 
find any authority which gives color to this suggestion. There appears, 
indeed, to be no case in which for this purpose any distinction has been 
drawn between goods on board a neutral vessel at the outbreak of hos- 
tilities and goods embarked in a neutral vessel during the course of a 


war. 
Their Lordships, therefore, are not impressed by the argument based 


on the dearth of actual decisions on the point. Moreover, the decisions, 
such as they are, certainly do not support but, indeed, contradict the 
appellants’ contention. It is clear from the cases cited in The Miramichi 
(supra), that enemy goods embarked in British ships during the hos- 
tilities are the subject of prize. See, in particular, The Conqueror 
(2 C. Rob., 303). In these cases the sole question decided has been the 
enemy character of the goods, and no stress has been laid on the time 
at which they were embarked, or on whether any person concerned had 
or had not been guilty of the common law offence of trading with the 
enemy. Further, there is the case of The Venus, referred to in Rothery’s 
Prize Droits at p. 129. 

Their Lordships have examined the papers preserved in the Record 
Office in connection with this case: The Venus was a British ship which 
at the outbreak of hostilities was on a voyage to Hamburg. Its cargo 
had been shipped at Genoa, Ancona, and Mentone. The master, hear- 
ing of the outbreak of war and desiring to avoid the risk of capture of 
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his ship by the enemy, put into Plymouth. The receiver of admiralty 
droits at Plymouth, suspecting on information given by the master 
that part of the cargo belonged to enemy subjects, seized both ship 
and cargo. The shipowners put in a claim for the release of the ship on 
the ground that it was British and also for freight expenses and de- 
murrage. The ship was ordered to be released. The claim for freight 
and expenses was allowed, there being a reference to the proctor to as- 
certain the proper amount, which was declared a charge on the cargo. 
The claim for demurrage was disallowed. The amount to be allowed 
for freight and expenses was in due course certified by the proctor, and 
apparently paid out of the proceeds of the cargo which had been ap- 
praised and sold under the direction of the court. Parts of the cargo or 
its proceeds were subsequently claimed by and released in favor of 
neutrals. The residue of the cargo was condemned as the property of 
enemy subjects. 

The case of The Venus (supra) appears therefore to be an authority 
against the appellants’ contention. They say, truly, that the point 
does not seem to have been raised, but it is far more likely that the point 
was not raised because it was thought to be untenable than that the 
court overlooked what, according to the appellants’ contention, must 
have been a well-known principle of prize law. Further, The Venus 
(supra) is certainly an authority in support of the president’s decision 
in The Juno (supra). Curiously enough, the master of the Venus, 
though a British subject, is in the proctor’s report in the last-mentioned 
case referred to as the “neutral master,” a fact which is only consistent 
with the practice of the court in allowing freight being the same whether 
the enemy goods were seized in neutral or in British ships. 

With regard to the general statements contained in text-books on 
international law, none of those cited in support of the appellants’ 
contention appears to have been based on any discussion of the point 
in issue. They are for the most part based on a discussion of the effect 
of the Declaration of Paris. Their Lordships do not think that any 
useful purpose would be served by examining these statements in detail. 
They will take one example only, that cited from Westlake’s Interna- 
tional Law, Part II, p. 145. The author has been discussing the effect 
of the Declaration of Paris, and sums up as follows: 

We may therefore conclude that enemy ships and enemy goods on board them 
are now by international law the only enemy property which as such is capturable 


at sea. 
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In their Lordships’ opinion the meaning of such statements must be 
judged by the context. They cannot be taken apart from the context 
as intended to be an exhaustive definition of what is or is not now the 
subject of maritime prize. It might just as well be argued that because 
the writer in the present case uses the expression “capturable at sea,” 
he must have thought that enemy goods in neutral ships lying in British 
ports or harbors were, notwithstanding the Declaration of Paris, still 


subject to capture. 

Such statements are in any case more than counterbalanced by 
statements contained in other well-recognized authorities. Thus, in 
addition to the passages quoted in The Miramichi (supra), from Dana’s 
edition of Wheaton’s International Law, it will be found that Halleck 
(International Law, Vol. III, p. 126) states that whatever bears the 
character of enemy property (with a few exceptions not material for the 
purpose of this case), if found upon the ocean or afloat in port, is liable 
to capture as a lawful prize by the opposite belligerent. It is the enemy 
character of the goods and not the nationality of the ship in which they 
are embarked or the date of embarkation which is the criterion of 
lawful prize. This is in full accordance with Lord Stowell’s statement 
in The Rebeckah (1 C. Rob., 227), of the manner in which the order of 
1665 defining admiralty droits has been construed by usage. 

Passing to the appellants’ third argument, that based on the Declara- 
tion of Paris or the principle supposed to underlie such Declaration, it 
may be stated more fully as follows: Enemy goods on neutral territory 
were never the legitimate subject of maritime prize. Such goods could 
not be seized without an infringement of the rights of neutrals. The 
rights of neutrals are similarly infringed if enemy goods be seized in 
neutral ships, but the law of prize having for the most part been formu- 
lated and laid down by nations capable of exercising and able to exercise 
the pressure of sea power, the rights of neutrals have been ignored to 
this extent, that the capture of enemy goods in neutral vessels on the 
high seas or in ports or harbors of the realm has been deemed lawful 
capture. 

The Declaration of Paris is in fuller accordance with principle; it 
recognizes that no distinction can be drawn between neutral territory 
and neutral ships. To use Westlake’s expression (p. 145, Int. Law, 
Part II), it assimilates neutral ships to neutral territory, recognizing 
that in both the authority of the neutral state ought (except possibly 
in the case of contraband) to be exclusive. So far, the argument pro- 
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ceeds logically, but its next step is, in their Lordships’ opinion, open to 
considerable criticism. If, say the appellants, neutral ships are as- 
similated, as on principle they should be, to neutral territory, British 
ships ought to be in like manner assimilated to British territory. What- 
ever may have been the case in earlier times, no one will now contend 
that the private property of enemy subjects found within the realm at 
the beginning of a war can be seized and appropriated by the Crown. 
The same ought, therefore, to hold of enemy goods found in British 
ships at the beginning of war. 

This part of the argument is, in their Lordships’ opinion, quite fal- 
lacious. The Declaration of Paris, in effect, modified the rules of our 
prize courts for the benefit of neutrals. It was based on international 
comity, and was not intended to modify the law applicable to British 
ships or British subjects in cases where neutrals were not concerned. 
Its effect may possibly be summed up by saying that it assimilates 
neutral ships to neutral territory, but it is impossible to base on this 
assimilation any argument for the immunity of enemy goods in British 
ships. 

The cases are not in pari materia. If the Crown has ceased to exercise 
its ancient rights to seize and appropriate the goods of enemy subjects 
on land, it is because the advantage to be thus gained has been small 
compared with the injury thereby entailed on private individuals, or 
in order to ensure similar treatment of British goods on enemy territory. 
But one of the greatest advantages of sea power is the ability to cripple 
an enemy’s external trade, and for this reason the Crown’s right to 
seize and appropriate enemy goods on the high seas or in territorial 
waters or the ports or harbors of the realm has never been allowed to 
fall into desuetude. In order to attain this advantage of sea power in 
the fullest degree our Courts have always upheld the right of seizing 
such goods even when in neutral bottoms, and neutrals have always 
admitted or acquiesced in the exercise of that right, either because it 
was deemed to be a legitimate exercise of sea power in time of war or 
because on some future occasion they themselves might be belligerents 
and desire to exercise a similar right on their own behalf. 

Those who were responsible for the Declaration of Paris had not to 
weigh the advantage to be gained by the seizure of enemy goods in neu- 
tral ships against the injury thereby inflicted on private owners, but 
against the demands of international comity. The fact that we sacri- 
ficed on the altar of international comity a considerable part of the 
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advantages incident to power at sea is no legitimate reason for making 
a further sacrifice where no question of international comity can possibly 
arise. 

Their Lordships hold, therefore, on this part of the case, that enemy 
goods in British ships, whether on board at the beginning of the hos- 
tilities or embarked during the hostilities, always were, and still are, 
liable to be seized as prize, either on the high seas or in the ports or 
harbors of the realm. It follows that the petroleum seized on board 
the Roumanian was properly condemned as prize. 

The next point to be considered is the jurisdiction of the Prize Court 
so far as the petroleum was, when seized as prize, warehoused in the 
tanks of the British Petroleum Company, and no longer on board the 
Roumanian. The appellants contended that it is the local situation of 
the goods seized as prize which determines the jurisdiction of the Prize 
Court. If such goods be, at the time of seizure, on land and not afloat, 
it is not, they contended, the Prize Court but some court of common 
law which has jurisdiction to determine the rights of all parties in- 
terested. In their Lordships’ opinion this contention also fails. 

The chief function of a court of prize is to determine the question 
“prize or no prize,” in other words, whether the goods seized as prize 
were lawfully so seized, so as to raise a title in the Crown. In determin- 
ing this question, the local situation of the goods at the time of seizure 


may be of importance, but it is the seizure as prize, and not the local 


situation of the goods seized, which confers jurisdiction. 

If authority be needed for this proposition, it may be found in Lord 
Mansfield’s judgment in the case of Lindo v. Rodney, reported in a 
note to Le Caux v. Eden (2 Doug., p. 612). It must be remembered 
that the jurisdiction of the Prize Court is based in every case on a com- 
mission under the Great Seal. Lord Mansfield pointed out that, in the 
case before him, the commission under which the court derived jurisdic- 
tion conferred jurisdiction in all cases of prize, whether the goods sought 
to be condemned were taken on land or afloat. The same may be said 
of the commission in the present case. In his opinion, however, it was 
necessary to draw a distinction in this connection between the jurisdic- 
tion of the Court of Admiralty as a court of prize and its jurisdiction 
apart from the commission which constitutes it a court of prize. 

To give the Court of Admiralty as such jurisdiction, the matter com- 
plained of must have occurred on the high seas, but in all matters of 
prize it was not the Court of Admiralty as such, but the Court of Ad- 
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miralty by virtue of the commission which had jurisdiction, and this 
jurisdiction was exclusive, whether the goods seized as prize were on 
land or afloat. The only authority which, at first sight, appears to be 
in conflict with Lord Mansfield’s decision is the case of The Ooster Eems 
(1 C. Rob., 284n.), to which no great weight can be given. 

Their Lordships will now proceed to consider the appellants’ conten- 
tion that even if the Prize Court had jurisdiction it ought nevertheless 
to have decided against the condemnation of the petroleum so far as 
it was not actually afloat in the Roumanian at the time of seizure. They 
admitted that during the war no order for restitution or release could 
properly be made in favor of the German owners, but they suggested 
that the proper course was to hand the petroleum over to the public 
trustee or some other official for safe custody until the restoration of 
peace. No case where any such course has been pursued was cited. 

The real question is whether the petroleum is, according to the law 
administered by prize courts in this country, properly the subject of 
maritime prize, although locally situated on shore. All enemy ships 
and cargoes which may, after the outbreak of the war, be found afloat 
on the high seas or in territorial waters or in the ports or harbors of the 
realm are liable to seizure as maritime prize. The petroleum was un- 
doubtedly enemy property. It was undoubtedly on the high seas at 
and after the declaration of war. It became liable to seizure as prize 
as soon as war was declared. It did not cease to be so liable by being 
carried into Dartmouth or thence to Purfleet. It clearly remained so 
liable while still afloat. Did it cease to be so liable when pumped into 
the tanks of the British Petroleum Company? No satisfactory reason 
why it should cease to be so liable was suggested, and their Lordships 
have been unable to discover one for themselves. The argument of 
counsel was based on the assumption that no enemy goods not actually 
afloat at the time of seizure could be lawfully seized as prize, unless 
possibly they could be considered as locally situate within a port or 
harbor, and that the tanks of the British Petroleum Company (Limited) 
could not be considered as part of the Port of London. There is, in 
their Lordships’ opinion, no ground for this assumption. The test of 
ashore or afloat is no infallible test whether goods can or cannot be 
lawfully seized as maritime prize. It is perfectly clear, for instance, 
that enemy goods seized on enemy territory by the naval forces of the 
Crown may lawfully be condemned as prize. The same is true of goods 
seized by persons holding letters of marque, and even of goods seized by 
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persons having no authority whatever on behalf of the Crown, when 
the Crown subsequently ratifies the seizure. This is clear from the 
case of Brown and Burton v. Franklyn (Carth., 474), quoted in the judg- 
ment of Mr. Justice Buller in Le Caux v. Eden (supra). Brown and 
Burton, the masters of a vessel belonging to the East India Company, 
seized enemy goods on land. They had no letters of marque. The 
King’s Proctor instituted proceedings in the Prize Court, and having 
obtained a condemnation of the property as prize proceeded against 
Brown and Burton for an account. The latter instituted proceedings 
at common law for a prohibition on the ground that the goods taken 
were on land, but relief was refused. Moreover, Lord Mansfield, in 
Lindo v. Rodney (supra), expressly approves of an admission made by 
counsel in that case to the effect that it would be “spinning very nicely ”’ 
to contend that if the enemy left their ship and got on shore with money 
and were followed on land and stripped of their money this would not 
be a lawful maritime prize. If this be, as it seems to their Lordships 
to be, good law, the present is an a fortiori case. In the case put by 
counsel the landing of the goods was made by the enemy with the ob- 
ject of escaping capture afloat. In the present case such landing was 
by British subjects who had the enemy goods in their possession and 
did not know what else to do with them, and were pursuing a course 
recommended by the Board of Trade, and in no way intended to prej- 
udice the Crown’s rights. 

With regard to the authorities quoted in this connection they have, 
in their Lordships’ opinion, with one possible exception, no real bearing 
on the point. In The Hoffnung (No. 3) (1 Eng. Prize Cases, 583), the 
cargo seized on shore had been landed and sold prior to the declaration 
of war. These goods, therefore, even if enemy goods at all, were never 
liable to seizure as prize. They were not, in fact, seized, nor was any 
proceeding taken against them, but an attempt was made to recover 
against the ship which had brought them the value of the goods so sold, 
the ship itself belonging to a neutral. This claim was rejected by the 
court. It was held that unless it could be shown that the hand of cap- 
ture had been employed on these goods in quality of cargo the court 
could not go back to affect them in any other character. The same 
principle was recognized in The Charlotte (1 Eng. Prize Cases, 585, note) 
in which it was held that the proceeds of goods landed and sold before 
the seizure of the ship, and never themselves seized, were not amenable 
to the jurisdiction of the court. 
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In Brown v. The United States (8 Cranch, 110), it was decided on 
the facts that the goods in question were in the position of enemy goods 
found on American soil at the beginning of the hostilities and not, there- 
fore, the subject of maritime prize. That case, therefore, is clearly dis- 
tinguishable from the present. The only case which raises any diffi- 
culty is that of The Ooster Eems (supra). There is no satisfactory report 
of this case. It is mentioned in the note on p. 284 of 1 C. Rob. and in 
the preface to Hay and Marriott’s Decisions, p. xxvii. Their Lordships 
have, however, examined the papers relating to it preserved in the 
Record Office. The Ooster Eems was a Prussian and therefore a neutral 
vessel. It was stranded on the Goodwin Sands on a voyage from Texel 
to the East Indies. Before it broke up, part of its cargo was sent ashore 
including some boxes of silver coin. The latter were deposited by the 
master with the Prussian Consul at Deal. 

One Jeremiah Hartley, an officer of the Court of the Cinque Ports, 
acting under an order of attachment issued by such court sitting as an 
Admiralty Court, seized and obtained possession of the goods so landed, 
including the boxes of silver, on behalf of the warden of the Cinque 
Ports. The seizure may have been intended to be a seizure of enemy 
goods as maritime prize, though their Lordships have been unable to 
ascertain that the Court of the Cinque Ports had any jurisdiction in 
prize. The warden took no proceedings either in his own or any other 
court with a view to having the goods lawfully condemned. The mas- 
ter, therefore, obtained from the High Court of Admiralty in England 
a monition requiring Jeremiah Hartley and the Warden and all others 
whom it might concern to appear and proceed to the legal adjudication 
in that court whether the goods seized were lawful prize or not. 

The King’s Proctor subsequently intervened. Certain depositions 
were filed which appear to raise some suspicion that the goods were 
Dutch and therefore enemy goods, but there was no real evidence to 
that effect. The master deposed that he did not know to whom the 
goods belonged, and in these circumstances one would have expected 
that the court would have acted on the presumption arising from the 
fact that the ship was a neutral ship. The court, however, made an 
interlocutory decree condemning the goods on the ground that the goods 
which apparently were assumed to be enemy goods were not at the time 
of seizure “in a privileged vehicle or on neutral territory.” 

All questions between the Crown and the warden were reserved. 
The master appealed to the Lords Commissioners of Appeal in Prize, 
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and on such appeal the order for condemnation was discharged, not on 
the merits but, in the words of the Privy Council Journals, on the ground 
that: ‘The High Court of Admiralty in England, the court appealed 
from, had not a jurisdiction over the goods seized and proceeded against 
in this cause.”’ 

The records of the Privy Council do not contain any note of the 
reasons which led to this decision. It would appear, however, from the 
ease of The Two Friends (1 C. Rob., 271), that Lord Stowell had before 
him some note of these reasons, for he represents Lord Thurlow as 
saying that: ‘‘Those goods had never been taken on the high seas, they 
had only passed in the way of civil bailment, on delivery into civil 
hands; and were afterwards arrested on shore as prize.”’ 

If this be correct it may mean that in the opinion of the Lords Com- 
missioners it is the local situation of the goods seized as prize, and not 
the seizure as prize which determines the jurisdiction of the prize court, 
a decision diametrically opposed to the judgment of Lord Mansfield in 
Lindo v. Rodney (supra), which had been pronounced only three years 
previously. On the other hand, it may mean that the goods were not 
liable to seizure as prize because they were not on the high seas but 
on land, in which case Lord Thurlow was deciding the very point which 
he held the Court of Admiralty had no jurisdiction to decide, and he 
ought to have ordered the restitution of the goods to the master instead 
of leaving that somewhat hardly-used individual to his remedies at 
common law, in the assertion of which he would have in some way or 
other to get over Lord Mansfield’s judgment to the effect that the 
question of prize or no prize could only be determined in a prize court. 

Moreover, it is almost impossible to suppose, in the then state of the 
authorities, that Lord Thurlow thought that to constitute lawful prize 
the seizure must have been on the high seas. It was already well settled 
that enemy ships and goods in the ports or harbors of the realm were 
the subject of maritime prize. It was equally well settled that enemy 
goods on enemy territory seized by the maritime forces of the Crown, 
or persons having letters of marque, could properly be condemned as 
prize. If, therefore, he used the expressions attributed to him by Lord 
Stowell some other explanation must be found. 

In their Lordships’ opinion a reasonable explanation of the case and 
of Lord Thurlow’s words may be found in the following consideration. 
It appears that the Court of the Cinque Ports in its capacity as an 
admiralty court had taken possession of the goods at the instance of the 
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Lord Warden. There was, therefore, a matter pending in the Cinque 
Ports which, so far as their Lordships can discover, was not a court of 
prize. The effect of the monition was to remove this matter to the 
High Court of Admiralty for trial there. In so trying it the High Court 
would be exercising an admiralty and not a prize jurisdiction. As 
appears by Lord Mansfield’s judgment in Lindo v. Rodney (supra), in 
order to found an admiralty jurisdiction the complaint must be made 
of something done on the high seas. This explanation would fully 
account for the words used by Lord Thurlow, though it must be ad- 
mitted that Lord Stowell took a different view as to what he meant. 

In any event their Lordships do not consider that The Ooster Eems 
(supra) has any value as an authority. It has never been followed, 
and, apparently, has been cited twice only, and in each case distin- 
guished. It is so cited and distinguished in The Two Friends (supra) 
and also in The Progress (Edwards’s Admiralty Reports, 210). 

In the last mentioned case certain British ships with their cargoes 
had been captured by the French. It is not clear whether they were 
captured at sea and taken into Oporto after the French occupation, or 
whether the French found them in the harbor of Oporto when they 
took possession of it. The French appear to have landed part of the 
cargoes which was warehoused on shore at the time when the military 
forces of the Crown took Oporto. It was, however, held upon the facts 
that there had been a capture by the French and a recapture by the 
military forces of the Crown of both ships and cargoes. 

Lord Stowell allowed a claim for salvage on the part of the military 
authorities in respect of that portion of the cargoes which had been 
landed as well as of the ships and that portion of the cargoes remaining 
on board. He distinguished The Ooster Eems (supra) on the ground, 
as their Lordships understand the decision, that the master of The 
Ooster Eems, in landing the goods, was acting within his authority de- 
rived from the owners of the goods, whereas the landing in the case he 
was considering had been effected by persons acting without authority 
from and contrary to the interests of the owners. The same ground of 
distinction would appear to be applicable to the case their Lordships 
are considering. The petroleum was not warehoused pursuant to any 
authority given by the owners, but in breach of the contract for its 
carriage to Hamburg, and so far as the owners were concerned this 
was as much a hostile act as the landing of the goods by the enemy 
captors in the case of The Progress (supra). In neither case, to use 
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Lord Stowell’s expression, was the continuity of the character of the 
goods landed as cargo in any way interrupted. 

There are only two other cases which need to be referred to in this 
connection. The first is that of The Marie Anne, cited in Rotherby’s 
Prize Droits at p. 126. 

In this case, at the outbreak of the war with France on May 16, 1803, 
The Marie Anne, a French ship, was under repair at Ramsgate, and 
certain parts of her cargo had been landed and were warehoused. Both 
the ship and the goods so landed were seized as prize, and in due course 
condemned as such. There is no record of the reasons which influenced 
the court. It may be that the warehouses in which the goods were 
deposited were considered as part of a harbor or port of the realm, so 
as to bring the case within the ordinary definition of goods liable to 
seizure as prize. It may be that the goods, having been temporarily 
landed while the vessel was repaired, were still considered as part of the 
cargo though not actually on board. The case, however, is clearly in- 
consistent with the proposition that goods seized on land cannot be 
lawful prize. The same may be said of the case of The Berlin Johannes 
(Rothery, p. 125), if, as would appear to be the case, the goods already 
landed were seized and condemned as prize. 

If these decisions turned on the question whether the goods though 
landed were still in port they are authorities against the appellants, 
for no valid distinction can be suggested between a warehouse for the 
receipt of goods brought into harbor by sea and the tanks in which, in 
the present case, the petroleum was stored. 

Their Lordships, therefore, have come to the conclusion that the 
petroleum on board the Roumanian, having from the time of the declara- 
tion of the war onwards been liable to seizure as prize, did not cease 
to be so liable merely because the owners of the vessel, not being able 
to fulfil their contract for delivery at Hamburg, pumped it into the 
tanks of the British Petroleum Company for safe custody, and that 
therefore its seizure as prize was lawful. They see no reason to dissent 
from the judgment of the president to the effect that these tanks con- 
stituted part of the Port of London for the purpose of applying the rule 
relating to the liability to seizure of enemy’s goods in the ports and 
harbors of the realm, but it is unnecessary to decide this point. 

For the reasons hereinbefore appearing their Lordships are of opinion 
that the appeal should be dismissed, and they will humbly advise his 
Majesty accordingly. 
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THE ODESSA (CARGO EX). THE WOOLSTON (CARGO EX) 


Judicial Committee of the Privy Council. (Lord Mersey, Lord Parker of 
Waddington, Lord Sumner, Lord Parmoor, and Sir Edmund Barton) 


Decided November 11, 1915 
(The Times Law Reports, Vol. 32, p. 103) 


These were appeals from decrees of the President of the Admiralty 
Division of the High Court in Prize delivered on December 21, 1914, 
and March 16, 1915. The President’s decision in The Odessa (Cargo 
Ex) is reported in 31 The Times L. R. 148; [1915] p. 52.! 

Sir Robert Finlay, K. C., Mr. F. D. MacKinnon, K. C., and Mr. C. R. 
Dunlop appeared for the appellants; Sir Edward Carson, K. C., Mr. 
Maurice Hill, K. C., Mr. Theobald Mathew, and Mr. T. H. T. Case 
for the Crown. 

Lorp Mersey in delivering judgment said: There is very much in 
common in the points arising in both cases, but as the facts and argu- 
ments are not identical it is desirable to consider each case separately. 


THE CARGO EX ODESSA 

The facts in this case are: The appellants, Messrs. J. H. Schréder 
and Co., are bankers carrying on business in London. The partners are 
Baron Bruno von Schréder, a naturalized British subject, and Frank 
Tiarks, a natural born British subject. In the ordinary course of their 
business the appellants had in March, 1914, agreed with a German 
company in Hamburg called the Rhederei Actien Gesellschaft von 1896 
to accept the drafts of Weber and Co., a firm in Chile, for the price of a 
quantity of nitrate of soda to be sold and shipped by Weber and Co. 
to the German company. The drafts were to be drawn at 90 days’ 
sight, and the appellants, upon acceptance of them, were to receive by 
way of security the bill of lading for the cargo, together with a policy 
of marine insurance. The consideration for this accommodation was 
to be a commission of one-quarter per cent. payable by the German 
company to the appellants. In due course Weber and Co. shipped a 
cargo of nitrate on board a sailing ship called the Odessa, belonging to 


1 Printed in this JourNAL for July, 1915, p. 754. 
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the German company, and took from the captain a bill of lading dated 
May 8, 1914, in which the voyage was described as from Mejillones (the 
port of shipment in Chile) to the ‘‘Channel for orders,” and by which 
the cargo was made deliverable to the appellants or their assigns. This 
bill of lading incorporated the terms of a charter-party (of which there 
is no copy), and made the chartered freight payable by the consignees 


upon delivery of the cargo. 

Drafts for a total amount of £41,153 1s. 5d. (said to be the full price 
of the cargo) were drawn by Weber and Co. upon the appellants, and 
accepted by them on June 9, 1914, in exchange for the bill of lading. 
War broke out between Great Britain and Germany on August 4, 1914, 
the Odessa being then on her voyage to the Channel. On the 19th the 
ship was captured on the high seas by H. M. 8. Caronia and brought 
into Bantry Bay, and on the 3lst a writ was issued against ship and 
eargo at the suit of the Procurator-General claiming condemnation of 
both as lawful prize. 

On September 10 the drafts of Weber and Co. fell due, and were paid 
by the appellants. The ship was duly condemned, and no question 
arises with reference to her condemnation, but in respect of the cargo 
the appellants intervened, and by their claim alleged it to be their 
property as holders for full value of the bill of lading therefor and as 
British property not liable to condemnation. The learned president 
condemned the cargo on the ground that the general property was in 
the German company at the date of the seizure, and that the appellants 
were merely pledgees, and as such not entitled to any precedence over 
the Crown. 

Their Lordships are of opinion that the learned president was right 
in the inferences which he drew from the facts—namely, that the general 
property in the cargo was in the German company, and that the ap- 
pellants were merely pledgees of it at the date of the seizure. This 
indeed is hardly disputable, having regard to the case of Sewell v. Bur- 
dick (1 The Times L. R. 128; 10 App. Cas. 74). The property vested 
in the company upon the ascertainment of the goods at Mejillones, and 
the pledge was perfected when the appellants accepted the drafts and 
received the bill of lading. The appellants indeed did not dispute the 
correctness of these inferences, but what they say is that, though cor- 
rect, they do not justify a decree which has the effect of forfeiting their 
rights as pledgees. Thus the question in the appeal is whether in case 
of a pledge such as existed here a court of prize ought to condemn the 


DECISIONS INVOLVING QUESTIONS OF INTERNATIONAL LAW 413 


cargo, and, if so, whether it should direct the appellants’ claim to be 
paid out of the proceeds to arise from the sale thereof. 

It is worth while to recall generally the principles which have hitherto 
guided British courts of prize in dealing with a claim by a captor for 
condemnation. All civilized nations up to the present time have recog- 
nized the right of a belligerent to seize with a view to condemnation by 
a competent court of prize enemy ships found on the high seas, or in 
the belligerents’ territorial waters, and enemy cargoes. But such seizure 
does not, according to British prize law, affect the ownership of the 
thing seized. Before that can happen the thing seized, be it ship or 
goods, must be brought into the possession of a lawfully-constituted 
court of prize, and the captor must then ask for and obtain its con- 
demnation as prize. The suit may be initiated by the representative 
of the capturing state, in this country by the Procurator-General. It 
is a suit in rem, and the function of the court is to inquire into the na- 
tional character of the thing seized. If it is found to be of enemy char- 
acter the duty of the court is to condemn it; if not, then to restore it to 
those entitled to its possession. The question of national character is 
made to depend on the ownership at the date of seizure, and is to be 
determined by evidence. The effect of condemnation is to divest the 
enemy subject of his ownership as from the date of the seizure, and to 
transfer it as from that date to the sovereign or to his grantees. The 
thing—the res—is then his for him to deal with as he thinks fit, and the 
proceeding is at an end. 

As the right to seize is universally recognized so also is the title which 
the judgment of the court creates. The judgment is of international 
force, and it is because of this circumstance that courts of prize have 
always been guided by general principles of law capable of universal 
acceptance rather than by considerations of special rules of municipal 
law. Thus it has come about that in determining the national character 
of the thing seized the courts in this country have taken ownership as 
the criterion, meaning by ownership the property or dominium as 
opposed to any special rights created by contracts or dealings between 
individuals, without considering whether these special rights are or are 
not, according to the municipal law applicable to the case, proprietary 
rights or otherwise. The rule by which ownership is taken as the cri- 
terion is not a mere rule of practice or convenience; it is not a rule of 
thumb. It lays down a test capable of universal application, and there- 
fore peculiarly appropriate to questions with which a court of prize has 
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to deal. It is a rule not complicated by considerations of the effect of 
the numerous interests which under different systems of jurisprudence 
may be acquired by individuals either in or in relation to chattels. All 
the world knows what ownership is, and that it is not lost by the creation 
of a security upon the thing owned. If in each case the court of prize 
had to investigate the municipal law of a foreign country in order to 
ascertain the various rights and interests of every one who might claim 
to be directly or indirectly interested in the vessel or goods seized, and 
if in addition it had to investigate the particular facts of each case (as 
to which it would have few, if any, means of learning the truth), the 
court would be subject to a burden which it could not well discharge. 
There is a further reason for the adoption of the rule. If special rights 
of property created by the enemy owner were recognized in a court of 
prize, it would be easy for such owner to protect his own interests upon 
shipment of the goods to or from the ports of his own country. He might, 
for example, in every case borrow on the security of the goods an amount 


approximating to their value from a neutral lender and create in favor 


of such lender a charge or lien or mortgage on the goods in question. 
He would thus stand to lose nothing in the transaction, for the proceeds 
of the goods if captured would, if recovered by the lender, have to be 
applied by him in discharge of his debt. Again, if a neutral pledgee 
were allowed to use the prize court as a means of obtaining payment of 
his debt instead of being left to recover it in the enemy’s courts, the door 
would be opened to the enemy for obtaining fresh banking credit for his 
trade, to the great injury of the captor belligerent. 

Acting upon the principle of this rule, courts of prize in this country 
have, from before the days of Lord Stowell, refused to recognize or give 
effect to any right in the nature of a ‘“‘special’’ property or interest or 
any mortgage or contractual lien created by the enemy whose vessel or 
goods have been seized. Liens arising otherwise than by contract stand 
on a different footing and involve different considerations; but even as 
to these it is doubtful whether the court will give effect to them. Where 
the goods have been increased in value by the services which give rise 
to the possessory lien, it appears to have been the practice of the court 
to make an equitable allowance to the national or neutral lienholder in 
respect of such services. In the judgment in The Frances (8 Cranch, 
418), speaking of freight, it is said: 

On the one hand the captor, by stepping into the shoes of the enemy owner of the 
goods, is personally benefited by the labor of a friend, and ought, in justice, to make 
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him proper compensation: and on the other, the shipowner, by not having carried 
the goods to the place of their destination, and this in consequence of the act of the 
captor, would be totally without remedy to recover his freight against the owner 


of the goods. 


It, however, is unnecessary to deal with the question of liens arising 
apart from contract, the present case being one of pledge founded on a 


contract made with the enemy. 

When the authorities are examined it will be found that they bear 
out the view that enemy ownership is the true criterion of the liability 
to condemnation. The case of The Tobago (5 Ch. Rob., 218) is in point. 
There the claimant was a British subject. In time of peace he had 
honestly advanced money to a French shipowner to enable the latter to 
repair his ship, which was disabled, and by way of security he had taken 
from the owner a bottomry bond. Afterwards war broke out with 
France and the vessel was captured. In the proceedings in the Prize 
Court for condemnation the holder of the bottomry bond asked that 
his security might be protected, but Lord Stowell, after observing that 
the contract of bottomry was one which the Admiralty Court regarded 
with great attention and tenderness, went on to ask: “ But can the court 
recognize bonds of this kind as titles of property, so as to give persons 
a right to stand in judgment, and demand restitution of such interests 
in a court of prize?”’ And he states that it had never been the practice 
to do so. He points out that a bottomry bond works no change of 
property in the vessel, and says: 

If there is no change of property, there can be no change of national character. 
Those lending money on such security, take this security subject to all the chances 
incident to it, and amongst the rest, the chances of war. 


The decision in The Mary (9 Cranch, 126) is to the same effect. 
Similarly, in The Aina (1 Spinks’s Prize Cases, 8) the court refused to 
recognize or give effect to a mortgage on the ship captured, and the same 
point arose and was similarly decided in The Hampton (5 Wall., 372). 
Again, in The Battle (6 Wall., 498) the court refused to recognize a mari- 
time lien for necessaries, a decision which was followed in The Rossia (2 
Russ. and Jap. Prize Cases, 43). The Ariel (11 Moo. P. C., 119) was the 
converse case of an attempt to obtain condemnation, not of enemy goods, 
but an enemy lien on goods; it failed on the same principle. In that case 
Sir John Patteson said: “Liens, whether in favor of a neutral on an 
enemy’s ship, or in favor of an enemy on a neutral ship, are equally to 
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be disregarded in a court of prize.’”’ All these cases were fully discussed 
by the President in The Marie Glaeser (31 The Times L. R., 8; [1914] 
P. 218).? 

Passing to cases which more resemble the present case, there is The 
Marianna (6 C. Rob., 24), in which the court refused to give effect to a 
contract of pledge on goods consigned to the agent of the pledgee. 
“Captors,”’ says Sir W. Scott in that case, “are supposed to lay their 
hands on the gross tangible property, on which there may be many Just 
claims outstanding, between other parties, which can have no operation 
as to them. If such a rule did not exist, it would be quite impossible for 
captors to know upon what grounds they were proceeding to make any 
seizure. * * * The doctrine of liens depends very much on the 
particular rules of jurisprudence which prevail in different countries. 
To decide judicially on such claims would require of the court a perfect 
knowledge of the law of covenant, and the application of that law in all 
countries, under all the diversities in which that law exists. From neces- 
sity, therefore, the court would be obliged to shut the door against such 
discussions and to decide on the simple title of property, with scarcely 
any exceptions.”” There is The Frances (8 Cranch, 418), in which the 
court refused to recognize or give effect to the rights of a consignee 
under the bill of lading for advances against the goods to which the bill 
of lading related. In that case the court laid it down that 


In cases of liens created by the mere private contract of individuals, depending 
upon the different laws of different countries, the difficulties which an examination 
of such claims would impose upon the captors, and even upon the prize courts, in 
deciding upon them, and the door which such a doctrine would open to collusion 
between the enemy owners of the property and neutral claimants, have excluded 
such cases from the consideration of those courts. 


There is another American case, The Carlos F. Roses (177 U. 8. Rep., 
655), in which the claim put forward by a neutral who had advanced 


money upon a cargo on a captured ship and who had received bills of 
lading covering the shipment was rejected. 

It is difficult to distinguish the facts in any of the three cases last 
mentioned from the facts of the present claim by Messrs. Schréder and 
Co. Some stress was laid by the appellants upon the dissenting judg- 
ments in The Carlos F. Roses (supra), but a perusal of these judgments 
will show that they proceeded upon the assumption that in the circum- 


2 Printed in this JourNat for April, 1915, p. 531. 
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stances the general property in the goods had passed to the holder of 
the bills of lading. The case was decided before the judgment in Sewell 
v. Burdick (supra). Finally, The Hampton (5 Wall., 372) is a case in 
which the claim of a mortgagee on a ship was rejected. 

Before adverting to the arguments by which the appellants seek to 
displace this weight of authority it is necessary to deal with a conten- 
tion put forward by them that by their title as pledgees they are clothed 
with a sufficient ownership to bring their case within the rule. This 
contention is based upon the right of sale accorded to a pledgee by the 
law of England, by which, in the event of default by the pledgor in 
payment of his debt, the pledgee can sell the pledge without first having 
recourse to a court of law for authority to do so. This right, it is said, 
creates a “‘special’”’ property in the pledge in favor of the pledgee and 
is a right in re constituting or equivalent to ownership and distinguish- 
able in character from the mere right in rem possessed by a lien holder. 
It is first to be observed of this right to sell without recourse to a court 
of law that it is peculiar to the English law of pledge. It is thus precisely 
one of those matters which a prize court should leave out of considera- 
tion when applying to its decision general principles common to all 
systems of law to the exclusion of principles of municipal law. 

The subject was very fully examined by Chancellor Kent in Lord 
Stowell’s time in 1805, in a learned judgment declaring the decision of 
the Supreme Court of the State of New York (Cortelyou v. Lansing, 2 
Cairnes’ Cases in Error, p. 202): “I believe,”’ he says, “‘that there is no 
country at present, unless it be England, that allows a pledge to be sold 
but in pursuance of a judicial sentence.” 

Secondly, it is to be observed that if the right clothes the pledgees with 
ownership, it precludes the court from making any decree at all of con- 
demnation. The ownership by which a court of prize is guided cannot 
subsist both in the pledgees and in the pledgors. | 

If it exists in the appellants in the present case no decree can be made 
against them, for they are British subjects, and the interest left in the 
enemy subject cannot be condemned, for ex hypothesi it is not an interest 
which includes ownership. See The Ariel (11 Moo. P. C., 119) in which 
it was laid down that as a court of prize ignores a lien in favor of a 
neutral on an enemy’s ship, so will it ignore a lien in favor of an enemy 
on a neutral ship. But when the nature of the right of a pledgee to sell 
is examined it will be seen that the so-called “special” property which 
it is said to create is in truth no property at all. This has been recog- 
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nized by many judges who have used the expression “‘special interest” 
as a substitute for ‘‘special property.’’ See Mores v. Conham (Owen, 
123; 7 Jac. 1) and Donald v. Suckling (L. R., 1 Q. B., at p. 613). 

If it were not for the somewhat unfortunate peculiarity of English 
terminology involved in the established use of the words ‘‘special 
property”? when “‘special interest’? would seem better, it is difficult to 
see how an argument could be maintained which would effectively dis- 
tinguish pledge from lien for present purposes. 

The very expression “special property” seems to exclude the notion 
of that general property which is the badge of ownership. If the pledgee 
sells he does so by virtue and to the extent of the pledgor’s ownership, 
and not with a new title of his own. He must appropriate the proceeds 
of the sale to the payment of the pledgor’s debt, for the money resulting 
from the sale is the pledgor’s money to be so applied. The pledgee must 
account to the pledgor for any surplus after paying the debt. He must 
take care that the sale is a provident sale, and if the goods are in bulk he 
must not sell more than is reasonably sufficient to pay off the debt, 
for he only holds possession for the purpose of securing himself the 
advance which he has made. He cannot use the goods as his own. 
These considerations show that the right of sale is exercisable by virtue 
of an implied authority from the pledgor and for the benefit of both 
parties. It creates no jus in re in favor of the pledgee; it gives him no 
more than a jus in rem such as a lien holder possesses, but with this 
added incident, that he can sell the property motu proprio and without 
any assistance from the court. 

teturning to the authorities, the appellants attempt to displace them 
in the following way. They say, in the first place, that Lord Stowell, 
in The Tobago (supra), was referring only to “‘secret”’ liens, which they 
interpret to mean liens not appearing on the ship’s papers, and they 
contend that theirs was not secret for that it appears on the ship’s 
papers, namely, on the face of the bills of lading. But when the judg- 
ment in The Tobago (supra) is examined it will be found that Lord 
Stowell used the term “secret liens” as equivalent to liens created by 
the act of the parties as opposed to those arising under the general law 
merchant. Further, it cannot in the present case be said with any truth 
that Messrs. Schréder’s lien is disclosed on the ship’s papers. It is 
true that the bill of lading was made out in favor of them or their as- 
signs, but this is quite consistent with their having no charge at all, 
and the consignment having been made to them merely as the factors or 
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agents of the enemy owners. The contract of pledge under which alone 
their claim arises, however probable in the ordinary course of commerce, 
is nowhere disclosed in the ship’s papers. Again, such as it was, the 
disclosure was certainly no more than existed in the cases of The Mar- 
ianna (supra), The Frances (supra), and The Carlos F. Roses (supra). 

Secondly, the appellants contend that being by virtue of the bill of 
lading in possession of the goods there can be no reason in principle 
why the court should not recognize an interest arising out of such pos- 
session, just as it recognizes the carrier’s possessory lien for freight. But 
such possession as the appellants had is not an actual possession such 
as forms the basis of a possessory lien at common law, but merely such 
possession as according to the law relating to pledge arises out of con- 
structive or symbolical deilvery. There is not, to use the words of Lord 
Stowell in The Tobago (supra), that “interest directly and visibly resid- 
ing in the substance of the thing itself’? which is to be found in the actual 
possession held by a carrier. Further, it will be found that a possession, 
simliar in character to that which Messrs. Schréder had, existed in 
several of the cases already referred to on the part of lien holders whose 
claims were rejected by the court. 

Thirdly, the court was asked to accept the suggestion that the prac- 
tice of making advances on the security of bills of lading had arisen 
after the decisions referred to had been pronounced and that in the 
interest of commerce the adverse decisions should now be disregarded. 
With regard to this argument, it is to be observed that at any rate The 
Carlos F. Roses (supra) was decided at a time when the practice referred 
to was well known, and although the decision cannot bind an English 
court, still the considered judgment of the Supreme Court of the United 
States is entitled to the greatest possible weight. Further, it is difficult 
to see how any change—if there has been any change—in commercial 
practice invalidates the reasons which led to the decisions in question. 

Lastly, the appellants urged that if the court now applies the prin- 
ciples illustrated by the cases referred to above, very serious injustice 
will be done to and serious loss incurred by neutrals or subjects who, 
before the war and in the normal course of business, have made advances 
against bills of lading. It is to be observed that similar injustice and 
loss, though possibly on a less extensive scale, must have been caused 
by the application of the same rules in the 18th and early 19th centuries, 
and similar arguments were in fact addressed to Lord Stowell as a reason 
why they should not be applied in individual cases. The reason why 
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such arguments cannot be sustained is fairly obvious. War must in its 
very nature work hardship to individuals, and in laying down rules to 
be applied internationally to circumstances arising out of a state of war 
it would be impossible to avoid it. All that can be done is to lay down 
rules which, if applied generally by civilized nations, will, without 
interfering with the belligerent right of capture, avoid as far as may be 
any loss to innocent parties. It is precisely because the recognition of 
liens or other rights arising out of private contracts would so seriously 
interfere with the belligerent right of capture that the courts have 
refused to recognize such liens or rights in spite of the hardship which 
might be caused to individuals from such want of recognition. 

It is said that in Lord Stowell’s time there was a possibility of re- 
dressing any individual hardship which might be caused to neutral or 
subject by an appeal to the bounty of the Crown, and that in some way 
or other the Crown has lost its power of bounty in the matter. It is 
true that Lord Stowell, when pressed with the individual hardship of 
decisions he was about to pronounce, sometimes referred to the fact 
that any apparent injustice might be met by an exercise of the Crown’s 
bounty. (See The Belvidere, 1 Dods., 353; and The Constantia Harlessen, 
Edwards, Adm., 232.) Whether his judgments were in any way based 
on that consideration or whether they would not have been the same if 
the possibility of the exercise of the Crown’s bounty had not existed is 
an arguable point. In their Lordships’ opinion, however, it is unneces- 
sary to decide this point, for after hearing the Attorney-General they 
have come to the conclusion not only that the Crown had and was accus- 
tomed to exercise a power of bounty by way of redress of hardships, 
but that such power still exists unimpaired. 

Perhaps the most notable instance of the exercise of such power was 
the Order in Council made at the beginning of the war with Denmark in 
1807. It was thereby ordered that in case any advances should have 
been made before the then late embargo (viz., September 2 then last 
passed) by any British subject upon the credit and security of any ship, 
freight, or goods belonging to Danish subjects which might be con- 
demned as prize to his Majesty, the amount of such advances so actually 
made (but without further compensation) should be paid to the British 
subjects out of the proceeds of the property so condemned upon the 
credit of which the advances were respectively made upon due proof 
thereof to the satisfaction of the High Court of Admiralty. 

If the Crown could order this generally, it must also have had the 
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power to order it in particular instances. Further, if it could make such 
an order in favor of British subjects, it must also have had the power 
to make it in favor of neutrals, and circumstances can easily be imagined 
in which the exercise of such a power in favor of neutrals might as a 
matter of policy be deemed desirable. 


[The examination by the Privy Council of the Acts of Parliament upon which 
the Attorney General relied in his argument that the Crown’s prerogative of bounty 
had ceased to exist, is omitted from the JouRNAL.—Ed.] 


Their Lordships, therefore, hold that the power in question still exists. 
They desire, however, to state that they express no opinion whether the 
present case is one in which the power ought to be exercised. 

There were two other points suggested in argument which deserve 
some consideration. First, it was said that the difficulty of recognizing 
liens on captured enemy goods might be less in the case of a lien holder’s 
being a subject than in the case of his being a neutral. In the case of a 
neutral it is obvious that the payment of the lien out of the proceeds 
of a sale of the goods would enure directly to the benefit of the enemy. 
The enemy debt would thus be paid at the expense of the captors instead 
of the neutral’s being left to recover it in the enemy courts. A right of 
capture at sea would thus be deprived of its national advantage. On 
the other hand, if the lien holder be a subject his right of proceeding 
in the enemy courts is, if not lost, at any rate suspended by the existence 
of a state of war. If the right be lost the recognition of the lien would 
not, it is said, enure to the advantage of the alien enemy but merely to 
one of his Majesty’s subjects. If the right be merely suspended it could 
not enure to the advantage of the alien enemy, at any rate until after 
the war, and the court, it is said, should only consider the existing state 
of war and not be guided by what will happen when the war is over. 

There may be some force in these considerations, but, on the other 
hand, it is to be remembered that by international comity the courts of 
prize in this country have, in general, extended to neutrals the same 
advantages as they afford to his Majesty’s subjects, and it would be 
difficult to make an exception. Moreover, both in the case of a neutral 
and of a subject the lien holder may have in his hands assets belonging 
to the enemy to which he can have recourse for the payment of his debt; 
and into such a matter the courts have no means of inquiring. 

The second suggestion does not involve the same difficulty. It is 
that the rules laid down in the cases referred to should be confined to 
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transactions originating during the war, and that liens created bona fide 
before the war began might well be recognized whether held by subjects 
or neutrals. There is, however, no authority for such a distinction, 
indeed authority is the other way (see The Tobago, supra). Neither of 
the above suggestions was seriously pressed on their Lordships, nor could 


either of them be accepted. 
Their Lordships will humbly advise his Majesty that the appeal 
should be dismissed. 


THE CARGO EX WOOLSTON 


The above judgment in the case of the cargo ex Odessa applies equally 
in the case of the cargo ex the steamship Woolston. The only difference 
between the two cases is that the Odessa was an enemy ship and the 
Woolston was a British ship. Their Lordships are of opinion that enemy 
goods on board both British and neutral ships at the beginning of hos- 
tilities are alike the proper subject of maritime prize. The point has 
been more fully dealt with in the judgment in the case of The Rou- 
manian (32 The Times L. R., 98). The fact that the Woolston was a 
British ship can therefore have no importance, unless it be necessary 
for the court to act on some presumption arising from the character of 
the ship. It is unnecessary to act on any such presumption where, as 
in the present case, the whole facts are in evidence and the enemy char- 
acter of the cargo is fully established. 

In this case, also, their Lordships will humbly advise his Majesty 
that the appeal should be dismissed. 


PART CARGO EX SS. ZAMORA 
Judicial Committee of the Privy Council 


(The Times Law Report, April 7, 1916) 


(Present—Lorp Lorp SumMNeER, Lorp Parmoor, Lorp 
WRENBURY, and Sir ARTHUR CHANNELL.) 

Their Lordships delivered judgment to-day in this appeal from an 
order of the Admiralty Division in Prize of June 14 last (31 The Times 
Law Reports, 513),' which decided that the War Office might requisition 
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on behalf of the Crown a cargo of copper seized in the Swedish vessel 
Zamora while she was on a voyage from New York to Stockholm. The 
cargo belonged to the appellants (The Swedish Trading Company of 
Stockholm). 

Sir Robert Finlay, K. C., Mr. Leslie Scott, K. C., Mr. Adair Roche, 
K. C., Mr. Balloch, and Dr. Baty were counsel for the appellants; the 
Attorney-General, the Solicitor-General, and Mr. Branson for the 
Crown. 

Lorp ParKER of Waddington, in his judgment, said that on April 8, 
1915, the Zamora was stopped by one of his Majesty’s cruisers and was 
taken to the Orkney Islands and thence to Barrow-in-Furness. She 
was seized as prize in the latter port on April 19, 1915, and in due course 
was placed in the custody of the marshal of the Prize Court. It was 
admitted on the one hand that the copper was contraband of war, and on 
the other hand that the steamship was ostensibly bound for a neutral 
port. On May 14, 1915, a writ was issued by his Majesty’s Procurator- 
General claiming confiscation of both vessel and cargo, and on June 14, 
1915, the President, at the instance of the Procurator-General, made an 
order under Order X XIX, Rule 1, of the Prize Court Rules, giving leave 
to the War Department to requisition the copper, subject to an under- 
taking in accordance with the provisions of Order 29, Rule 5. The 
present appeal was from the President’s order. 

It would be convenient first to consider the terms of Order XXIX. 
Though the order in terms applied to ships only, it was by virtue of 
Order 1, Rule 2, of the Prize Court Rules equally applicable to goods. 
The first rule of Order 29 provided that where it was made to appear 
to the judge on the application of the proper officer of the Crown that 
it was desired to requisition a ship in respect of which no final decree 
of condemnation had been made, he should order that the ship be ap- 
praised, and on an undertaking being given in accordance with Rule 5 
of the order the ship should be released and delivered to the Crown. 
The third rule of the order provided that where in any case of requisition 
under the order it was made to appear to the judge on behalf of the 
Crown that the ship was required for the service of his Majesty forth- 
with, the judge might order the vessel to be forthwith released and 
delivered to the Crown without appraisement. In such a case the 
amount payable by the Crown was to be fixed by the judge under 
Rule 4 of the order. 

The fifth rule of the order provided that in every case of requisition 
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under the order an undertaking in writing should be filed by the proper 
officer of the Crown for payment into court on behalf of the Crown of 
the appraised value of the ship or of the amount fixed under Rule 4 of 
the order as the case might be, at such time or times as the court should 
declare that the same or any part thereof was required for the purpose 
of payment out of court. , 

The first observation which their Lordships desired to make on this 
order was that the provisions of Rule 1 were prima facie imperative. 
The judge was to act in a certain way whenever it was made to appear 
to him that it was desired to requisition the vessel or goods on his 
Majesty’s behalf. If that were the true construction of the rule, and 
the judge was, as a matter of law, bound thereby, there was nothing 
more to be said, and the appeal must fail. If, however, it appeared that 
the rule so construed was not, as a matter of law, binding on the judge, 
it would have, if possible, to be construed in some other way. Their 
Lordships proposed, therefore, to consider in the first place whether 
the rule, if construed as an imperative direction to the judge, was to 
any and what extent binding. 

The Prize Court Rules derived their force from orders of his Majesty 
in Council of April 29, 1915. These orders were expressed to be made 
under the powers vested in his Majesty by virtue of the Prize Court 
Act, 1894, or otherwise. The Act of 1894 conferred on the King in 
Council power to make rules for the procedure and practice of the prize 
courts. So far, therefore, as the Prize Court Rules related to procedure 
and practice, they have statutory force and were undoubtedly binding. 
But Order 29, Rule 1, construed as an imperative direction to the judge, 
was not merely a rule of procedure or practice. It could only be a rule 
of procedure or practice if it were construed as prescribing the course 
to be followed if the judge was satisfied that according to the law ad- 
ministered in the Prize Court the Crown had, independently of the rule, 
a right to requisition the vessel or goods, or if the judge was minded in 
the exercise of some discretionary power inherent in the Prize Court to 
sell the vessel or goods to the Crown. 

If, therefore, Order X XIX, Rule 1, construed as an imperative direc- 
tion, were binding, it must be by virtue of some power vested in the 
King in Council, otherwise than by virtue of the Act of 1894. It was 
contended by the Attorney-General that the King in Council had such 
a power by virtue of the royal prerogative, and their Lordships would 
proceed to consider this contention. 
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The idea that the King in Council or indeed any branch of the execu- 
tive had power to prescribe or alter the law to be administered by courts 
of law in this country was not in harmony with the principles of our 
Constitution. It was true that, under a number of modern statutes, 
various branches of the executive had power to make rules having the 
force of statutes, but all such rules derived their validity from the 
statute which created the power, and not from the executive body by 
which they were made. No one would contend that the prerogative 
involved any power to prescribe or alter the law administered in courts 
of common law or equity. It was, however, suggested that the manner 
in which prize courts in this country were appointed and the nature of 
their jurisdiction differentiated them in this respect from other courts. 

Before the Naval Prize Act, 1864, jurisdiction in matters of prize 
was exercised by the High Court of Admiralty by virtue of a commis- 
sion under the Great Seal at the beginning of each war. The commis- 
sion, no doubt, owed its validity to the prerogative, but it could not on 
that account be properly inferred that the prerogative. extended to pre- 
scribing or altering the law to be administered from time to time under 
the jurisdiction thereby conferred. The courts of common law and 
equity in like manner originated in an exercise of the prerogative. The 
form of commission conferring jurisdiction in prize on the Court of 
Admiralty was always substantially the same. Their Lordships would 
take that quoted by Lord Mansfield in Lindo v. Rodney (2 Doug., 614) 
as an example. It required and authorized the Court of Admiralty “to 
proceed upon all and all manner of captures, seizures, prizes, and re- 
prisals of all ships or goods which are or shall be taken, and to hear and 
determine according to the course of admiralty and the law of nations.” 

If those words were considered there appeared to be two points re- 
quiring notice, and each of them, so far from suggesting any reason why 
the prerogative should extend to prescribing or altering the law to be 
administered by a court of prize suggested strong grounds why it should 
not. 

In the first place, all those matters on which the court was authorized 
to proceed, were or arose out of acts done by the sovereign power in 
right of war. It followed that the King must, directly or indirectly, be 
a party to all proceedings in a court of prize. In such a court his posi- 
tion was in fact the same as in the ordinary courts of the realm on a 
petition of right which had been duly fiated. Rights based on sover- 
eignty were waived and the Crown accepted for most purposes the posi- 
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tion of an ordinary litigant. A prize court must, of course, deal judi- 
cially with all questions which came before it for determination, and 
it would be impossible for it to act judicially if it were bound to take 
its orders from one of the parties to the proceedings. 

In the second place, the law which the Prize Court was to administer 
was not the national, or, as it was sometimes called, the municipal law, 
but the law of nations—in other words, international law. It was worth 
while dwelling for a moment on that distinction. Of course, the Prize 
Court was a municipal court and its decrees and orders owed their 
validity to municipal law. The law which it enforced might, therefore, 
in one sense, be considered a branch of municipal law. Nevertheless 
the distinction between municipal and international law was well de- 
fined. A court which administered municipal law was bound by and 
gave effect to the law as laid down by the sovereign state which called 
it into being. It need inquire only what that law was, but a court which 
administered international law must ascertain and give effect to a law 
which was not laid down by any particular state, but originated in the 
practice and usage long observed by civilized nations in their relations 
with each other or in express international agreements. 

It was obvious that, if and so far as a court of prize in this country 
was bound by and gave effect to orders of the King in Council purport- 
ing to prescribe or alter the international law, it was administering not 
international but municipal law; for an exercise of the prerogative could 
not impose legal obligation on anyone outside the King’s dominions who 
was not the King’s subject. If an Order in Council were binding on 
the Prize Court such court might be compelled to act contrary to the 
express terms of the commission from which it derived its jurisdiction. 

There was yet another consideration which pointed to the same con- 
clusion. But for the existence of courts of prize no one aggrieved by the 
acts of a belligerent Power in times of war could obtain redress other- 
wise than through diplomatic channels and at the risk of disturbing 
international amity. An appropriate remedy was, however, provided 
by the fact that, according to international law, every belligerent Power 
must appoint and submit to the jurisdiction of a prize court, to which 
any person aggrieved had access, and which administered international 
as opposed to municipal law—a law which was theoretically the same, 
whether the court which administered it was constituted under the 
municipal law of the belligerent Power or of the sovereign of the person 
aggrieved, and was equally binding on both parties to the litigation. 
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It had long been well settled by diplomatic usage that, in view of the 
remedy thus afforded, a neutral aggrieved by any act of a belligerent 
Power cognizable in a court of prize ought, before resorting to diplo- 
matic intervention, to exhaust his remedies in the prize courts of the 
belligerent Power. 

A case for such intervention arose only if the decisions of those courts 
were such as to amount to a gross miscarriage of justice. It was obvious, 
however, that the reason for that rule of diplomacy would entirely vanish 
if a court of prize, while nominally administering a law of international 
obligation, were in reality acting under the direction of the executive 
of the belligerent Power. 

It could not, of course, be disputed that a prize court, like any other 
court, was bound by the legislative enactments of its own sovereign 
state. A British prize court would certainly be bound by acts of the 
Imperial Legislature. But it was none the less true that if the Imperial 
Legislature passed an act the provisions of which were inconsistent with 
the law of nations, the Prize Court in giving effect to such provisions 
would no longer be administering international law. It would in the 
field covered by such provisions be deprived of its proper function as a 
prize court. Even if the provisions of the act were merely declaratory 
of the international law, the authority of the court as an interpreter of 
the law of nations would be thereby materially weakened, for no one 
could say whether its decisions were based on a due consideration of 
international obligations or on the binding nature of the act itself. 
The fact, however, that the prize courts in this country would be bound 
by acts of the Imperial Legislature afforded no ground for arguing that 
they were bound by the executive orders of the King in Council. 

In connection with the foregoing considerations, their Lordships 
attach considerable importance to the report dated January 18, 1753, 
of the committee appointed by His Britannic Majesty to reply to the 
complaints of Frederick II of Prussia as to certain captures of Prussian 
vessels made by British ships during the war with France and Spain, 
which broke out in 1744. By way of reprisals for these captures, the 
Prussian king had suspended the payment of interest on the Silesian 
loan. The report, which derives additional authority from the fact that 

it was signed by Mr. William Murray, then Solicitor-General, afterwards 
Lord Mansfield, contains a valuable statement as to the law adminis- 
tered by courts of prize. This is stated to be the law of nations, modi- 
fied in some cases by particular treaties. “If,” says the report, ‘‘a sub 
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ject of the King of Prussia is injured by or has a demand upon any 
person here, he ought to apply to your Majesty’s Courts of Justice, 
which are equally open and indifferent to foreigner or native; so, vice 
versa, if a subject here is wronged by a person living in the Dominions 
of his Prussian Majesty, he ought to apply for redress in the King of 
Prussia’s Courts of Justice. If the matter of complaint be a capture at 
sea during war, and the question relative to prize, he ought to apply 
to the judicatures established to try these questions. The law of na- 
tions, founded upon justice, equity, conscience and the reason of the 
thing, and confirmed by long usage, does not allow of reprisals, except 
in case of violent injuries directed or supported by the State, and justice 
absolutely denied in re minime dubia by all the tribunals and afterwards 
by the Prince. When the judges are left free and give sentence accord- 
ing to their conscience, though it should be erroneous, that would be 
no ground for reprisals. Upon doubtful questions different men think 
and judge differently, and all a friend can desire is that justice should 
be impartially administered to him as it is to the subjects of that Prince 
in whose Courts the matter is tried.”” The report further points out 
that in England “the Crown never interferes with the course of justice. 
No order or intimation is given to any Judge.”’ It also contains the fol- 
lowing statement: ‘‘ All captures at sea as prize in time of war must be 
judged of in the Court of Admiralty according to the law of nations 
and particular treaties, if there are any. There never existed a case 
where a Court, judging according to the laws of England only, took 
cognizance of prize. * * * It never was imagined that the property 
of a foreign subject taken as prize on the high seas could be effected by 
laws peculiar to England.” This report is, in their Lordships’ opinion, 
conclusive that in 1753 any notion of a prize court being bound by the 
executive orders of the Crown, or having to administer municipal as 
opposed to international law, was contrary to the best legal opinion of 
the day. 

The Attorney-General was unable to cite any case in which an order 
of the King in Council had as to matters of law been held to be binding 
on a court of prize. He relied chiefly on the judgment of Lord Stowell 
in the case of The Fox (Edw., 311). The actual decision in this case 
was to the effect that there was nothing inconsistent with the law of 
nations in certain Orders in Council made by way of reprisals for the 
Berlin and Milan Decrees, though if there had been no case for reprisals, 
the orders would not have been justified by international law. The 
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decision proceeded upon the principle that where there is just cause 
for retaliation neutrals may by the law of nations be required to submit 
to inconvenience from the acts of a belligerent Power greater in degree 
than would be justified had no just cause for retaliation arisen, a prin- 
ciple which had been already laid down in The Lucy (Edw., 122). 

The judgment of Lord Stowell contains, however, a remarkable pas- 
sage quoted in full in the court below, which refers to the King in Council 
possessing “legislative rights’? over a court of prize analogous to those 
possessed by Parliament over the courts of common law. At most 
this amounts to a dictum, and in their Lordships’ opinion, with all due 
respect to so great an authority, the dictum is erroneous. It is, in fact, 
quite irreconcilable with the principles enunciated by Lord Stowell 
himself. For example, in The Maria, a Swedish ship (1 C. Rob., 340), 
his judgment contains the following passage: 

The seat of judicial authority is indeed locally here in the belligerent country, 
according to the known law and practice of nations, but the law itself has no locality. 
It is the duty of the person who sits here to determine this question exactly as he 
would determine the same question if sitting at Stockholm, to assert no pretensions 
on the part of Great Britain which he would not allow to Sweden in the same cir- 
cumstances, and to impose no duties on Sweden as a neutral country which he would 
not admit to belong to Great Britain in the same character. 


It is impossible to reconcile this passage with the proposition that the 
Prize Court is to take its law from Orders in Council. Moreover, if 
such a proposition were correct the court might at any time be deprived 
of the right which is well recognized of determining according to law 
whether a blockade is rendered invalid either because it is ineffective, 
or because it is partial in its operation (see The Franciska, 10 Moore, 
P. C., 37). Moreover, in The Lucy above referred to, Lord Stowell had, 
in effect, refused to give effect to the Order in Council on which the 
captors relied. 

Lord Stowell’s dictum gave rise to considerable contemporaneous 
criticism, and is definitely rejected by Sir R. Phillimore (Int. Law, Vol. 
III., Section 436). It is said to have been approved by Mr. Justice 
Story in the case of Masionnaire v. Keating (2 Gall., 325), but it will 
be found that Mr. Justice Story’s remarks, on which some reliance 
seems to have been placed by the president in this case, are directed 
not to the liability of captors in their own courts of prize, but to their 
liability in the courts of other nations. He is in effect repeating the 
opinion he expressed in the case of The Invincible, to which their Lord- 
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ships have already referred. An Act, though illegal by international 
law, will not on that account be justiciable in the tribunals of another 
Power—at any rate if expressly authorized by order of the sovereign 
on whose behalf it is done. 

Their Lordships have come to the conclusion, therefore, that at any 
rate prior to the Naval Prize Act, 1864, there was no power in the 
Crown, by Order in Council, to prescribe or alter the law which prize 
courts have to administer. It was suggested that the Naval Prize Act, 
1864, confers such a power. Under that Act the Court of Admiralty 
become a permanent Court of Prize, independent of any commission 
issued under the Great Seal. The Act, however, by Section 55, while 
saving the King’s prerogative, on the one hand, saves, on the other 
hand, the jurisdiction of the court to decide judicially, and in accord- 
ance with international law. Subject, therefore, to any express provi- 
sions contained in other sections, it leaves matters exactly as they stood 
before it was passed. The only express provisions which confer powers 
on the King in Council are: (1) those contained in Section 13 (now re- 
pealed and superseded by Section 3 of the Prize Court Act, 1894), con- 
ferring a power of making rules as to the practice or procedure of prize 
courts; and (2) those contained in Section 53, conferring power to make 


such orders as may be necessary for the better execution of the Act 
Their Lordships are of opinion that the latter power does not extend 
to prescribing or altering the law to be administered by the court, but 


merely to giving such executive directions as may from time to time be 
necessary. In all respects material to the present question, the law 
therefore remains the same as it was before the Act, nor has it been 
affected by the substitution under the Supreme Court of Judicature 
Acts, 1873 and 1891, of the High Court of Justice for the Court of 
Admiralty as the permanent Court of Prize in this country. 

There are two further points requiring notice in this part of the case. 
The first arises on the argument addressed to the Board by the Solicitor- 
General. It may be, he said, that the court would not be bound by an 
Order in Council which is manifestly contrary to the established rules 
of international law, but there are regions in which such law is imper- 
fectly ascertained and defined; and, when this is so, it would not be un- 
reasonable to hold that the court should subordinate its own opinion to 
the directions of the executive. This argument is open to the same 
objection as the argument of the Attorney-General. If the court is to 
decide judicially in accordance with what it conceives to be the law of 
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nations, it cannot, even in doubtful cases, take its directions from the 
Crown, which is a party to the proceedings. It must itself determine 
what the law is according to the best of its ability, and its view, with 
whatever hesitation it be arrived at, must prevail over any executive 
order. Only in this way can it fulfil its function as a prize court, and 
justify the confidence which other nations have hitherto placed in its 


decisions. 

The second point requiring notice is this. It does not follow that, 
because Orders in Council cannot prescribe or alter the law to be ad- 
ministered by the Prize Court, such court will ignore them entirely. 
On the contrary, it will act on them in every case in which they amount 
to a mitigation of the Crown rights in favor of the enemy or neutral, 
as the case may be. As explained in the case of The Odessa (32 The 
Times L. R., 103; [1916] A. C., 145), the Crown’s prerogative of bounty 
is unaffected by the fact that the proceeds of the Crown rights or Ad- 
miralty droits are now made part of the Consolidated Fund, and do 
not replenish the Privy Purse. Further, the Prize Court will take ju- 
dicial notice of every Order in Council material to the consideration of 
matters with which it has to deal, and will give the utmost weight and 
importance to every such order short of treating it as an authoritative 
and binding declaration of law. Thus an order declaring a blockade 
will prima facie justify the capture and condemnation of vessels at- 
tempting to enter the blockaded ports, but will not preclude evidence to 
show that the blockade is ineffective, and therefore unlawful. An order 
authorizing reprisals will be conclusive as to the facts which are recited as 
showing that a case for reprisals exists, and will have due weight as show- 
ing what, in the opinion of His Majesty’s advisers, are the best or only 
means of meeting the emergency; but this will not preclude the right 
of any party aggrieved to contend, or the right of the court to hold, 
that these means are unlawful, as entailing on neutrals a degree of 
inconvenience unreasonable, considering all the circumstances of the 
ease. Further, it cannot be assumed, until there be a decision of the 
Prize Court to that effect, that any executive order is contrary to law, 
and all such orders, if acquiesced in and not declared to be illegal, will, 
in the course of time, be themselves evidence by which international 
law and usage may be established. (See Wheaton’s Int. Law, 4th Eng- 
lish edition, pp. 25 and 26.) 

On this part of the case, therefore, their Lordships hold that Order 29, 
Rule 1, of the Prize Court Rules, construed as an imperative direction 
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to the court, is not binding. Under these circumstances the rule must, 
if possible, be construed merely as a direction to the court in cases in 
which it may be determined that, according to international law, the 
Crown has a right to requisition the vessels or goods of enemies or neu- 
trals. There is much to warrant this construction, for the Order in 
Council, by which the Prize Court Rules were made, conforms to the 
provisions of the Rules Publication Act, 1893, and on reference to that 
Act it will be found inapplicable to Orders in Council, the validity of 
which depends on an exercise of the prerogative. It is reasonable, there- 
fore, to assume that the words “or otherwise,” contained in the Order 
in Council, refer to such other powers, if any, as the Crown possesses 
of making rules, and not to powers vested in the Crown by virtue of the 
prerogative. 

The next question which arises for decision is whether the order ap- 
pealed from can be justified under any power inherent in the court as 
to the sale or realization of property in its custody pending decision of 
the question to whom such property belongs. It cannot, in their Lord- 
ships’ opinion, be held that the court has any such inherent power as 
laid down by the president in this case. The primary duty of the Prize 
Court (as indeed of all courts having the custody of property the subject 
of litigation) is to preserve the res for delivery to the persons who 
ultimately establish their title. The inherent power of the court as 
to sale or realization is confined to cases where this cannot be done, 
either because the res is perishable in its nature, or because there is 
some other circumstance which renders its preservation impossible or 
difficult. In such cases it is in the interest of all parties to the litigation 
that it should be sold or realized, and the court will not allow the in- 
terests of the real owner to be prejudiced by any perverse opposition on 
the part of a rival claimant. Such a limited power would not justify 
the court in directing a sale of the res merely because it thought fit so to 
do, or merely because one of the parties desired the sale or claimed to 
become the purchaser. 

It remains to consider the third, and perhaps the most difficult, ques- 
tion which arises on this appeal—the question whether the Crown has, 
independently of Order 29, Rule 1, any and what right to requisition 
vessels or goods in the custody of the Prize Court pending the decision 
of the court as to their condemnation or release. In arguing this ques- 
tion the Attorney-General again laid considerable stress on the Crown’s 
prerogative, referring to the recent decision of the Court of Appeal in 
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this country re a petition of right (31 The Times L. R., 596; [1915] 
3 K. B., 649). There is no doubt that under certain circumstances and 
for certain purposes the Crown may requisition any property within 
the realm belonging to its own subjects. But this right being one con- 
ferred by municipal law is not, as such, enforceable in a court which 
administers international law. The fact, however, that the Crown pos- 
sesses such a right in this country, and that somewhat similar rights are 
claimed by most civilized nations, may well give rise to the expectation 
that, at any rate in times of war, some right on the part of a belligerent 
Power to requisition the goods of neutrals within its jurisdiction will 
be found to be recognized by international usage. Such usage might 
be expected either to sanction the right of each country to apply in 
this respect its own municipal law, or to recognize a similar right of 
international obligation. 

In support of the former alternative, which is apparently accepted by 
Albrecht (Zeitschrift fiir Volkerrecht und Bundesstaatsrecht, V1 Band, 
Breslau, 1912), it may be argued that the mere fact of the property of 
neutrals being found within the jurisdiction of a belligerent Power 
ought, according to international law, to render it subject to the mu- 
nicipal law of that jurisdiction. The argument is certainly plausible 
and may in certain cases and for such purposes be sound. In general, 
property belonging to the subject of one Power is not found within 
territory of another Power without the consent of the true owner, and 
this consent may well operate as a submission to the municipal law. A 
distinction may perhaps be drawn in this respect between property the 
presence of which within the jurisdiction is of a permanent nature, and 
property the presence of which within the jurisdiction is temporary 
only. The goods of a foreigner carrying on business here are not in the 
same position as a vessel using an English port as a port of call. Even 
in the latter case, however, it is clear that for some purposes, as, for 
example, sanitary or police regulations, it would become subject to the 
lex loci. After all, no vessel is under ordinary circumstances under any 
compulsion to come within the jurisdiction. Different considerations 
arise with regard to a vessel brought within the territorial jurisdiction 
in exercise of a right of war. In the latter case there is no consent of 
the owner or of anyone whose consent might impose obligations on the 
owner. Nevertheless even here, the vessel might well for police and 
sanitary purposes become subject to the municipal law. To hold, 
however, that it became so subject for all purposes, including the 
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municipal right of requisition, would give rise to various anoma- 


lies. 

The municipal law of one nation in respect of the right to requisition 
the property of its subjects differs or may differ from that of another 
nation. The circumstances under which, the purposes for which, and 
the conditions subject to which, the right may be exercised need not 
be the same. The municipal law of this country does not give compen- 
sation to a subject whose land or goods are requisitioned by the Crown. 
The municipal law of other nations may insist on compensation as a 
condition of the right. The circumstances and purposes under and for 
which the right can be exercised may similarly vary. It would be 
anomalous if the international law by which all nations are bound could 
only be ascertained by an inquiry into the municipal law which prevails 
in each. It would be a still greater anomaly if in times of war a bellig- 
erent could, by altering his municipal law in this respect, affect the 
rights of other nations or their subjects. The authorities point to the 
conclusion that international usage has in this respect developed a 
law of its own, and has not recognized the right of each nation to apply 
its own municipal law. 

The right of a belligerent to requisition the goods of neutrals found 
within its territory, or territory of which it is in military occupation, 
is recognized by a number of writers on international law. It is some- 
times referred to as the right of angary, and is generally recognized as 
involving an obligation to make full compensation. There is, however, 
much difference of opinion as to the precise circumstances under which 
and the precise purposes for which it may be lawfully exercised. It 
was exercised by Germany during the Franco-German War of 1870 in 
respect of property belonging to British and Austrian subjects. The 
German military authorities seized certain British ships and sank them 
in the Seine. They also seized certain Austrian rolling-stock and utilized 
it for the transport of troops and munitions of war. The German 
Government offered full compensation, and its action was not made 
the subject of diplomatic protest, at any rate by Great Britain. In 
justifying the action of the military authorities with regard to the 
British ships, Count von Bismarck laid stress on the fact “that a press- 
ing danger was at hand and every other method of meeting it was 
wanting, so that the case was one of necessity,’”’ and he referred to 
Phillimore, Int. Law, Vol. III, Section 29. He did not rely on the 
municipal law of either France or Germany. 
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On reference to Phillimore it will be found that he limits the right to 
eases of ‘clear and overwhelming necessity.” In this he agrees with 
De Martens, who speaks of the right existing only in cases of “‘extreme 
necessity’’ (Law of Nations, Book VI, Section 7); and with Gessner, 
who says that the necessity must be real; that there must be no other 
means less violent ‘‘de sauver l’existence,’”’ and that neither the desire 
to injure the enemy nor the greatest degree of convenience to the bel- 
ligerent is sufficient. (Droit des Neutres, p. 154, 2nd ed., Berlin, 1876.) 
It is difficult to see how the facts of the German Government to which 
reference has been made come within the limits thus laid down. It 
might have been convenient to Germany and hurtful to France to sink 
English vessels in the Seine or to utilize Austrian rolling-stock for trans- 
port purposes, but clearly no extreme necessity involving actual existence 
had arisen. Azuni, on the other hand (Droit maritime de l'Europe, 
Vol. I, C. iii, Art. 5), thought that an exercise of the right would be 
justified by necessity or public utility; in other words that a very high 
degree of convenience to the belligerent Power would be sufficient. 
(Jermany must be taken to have asserted and England and Austria to 
have acquiesced in the latter view, which is the view taken by Bluntschli 

Droit international, Section 795 bis) and in the only British prize deci- 
sion dealing with this point. 

The case to which their Lordships refer is that of The Curlew, The 
Magnet, ete., reported in Stewart’s Vice-Admiralty Cases (Nova Scotia), 
p. 312. The ships in question with their cargoes had been seized by 
the British authorities as prize in the early days of the war with the 
United States of America, which broke out in 1812, and had been brought 
into port for adjudication. The Lieutenant-Governor of the province 
and the Admiral and Commander-in-Chief of His Majesty’s ships on 
that station thereupon presented a petition for leave to requisition 
some of the ships and parts of the cargoes pending adjudication. In 
his judgment Dr. Croke lays it down that though as a rule the court 
has no power of selling or bartering vessels or goods in its custody, prior 
to adjudication to any departments of his Majesty’s service, neverthe- 
less there may be cases of necessity in which the right of self-defence 
supersedes and dispenses with the usual modes of procedure. He held 
that such a case had in fact arisen, and accordingly granted the prayer 
of the petitioners: (1) as to certain small arms ‘‘very much and im- 
mediately needed for the defence of the province’; (2) as to certain 
oak timbers of which there was ‘‘great want” in his Majesty’s naval 
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yard at Halifax; and (3) as to a vessel immediately required for use as 
a prison ship. The appraised value of the property requisitioned was in 
each case ordered to be brought into court. 

It should be observed that with regard to ships and goods of neutrals 
in the custody of the Prize Court for adjudication, there are special 
reasons which render it reasonable that the belligerent should in a proper 
case have the power to requisition them. The legal property or do- 
minion is, no doubt, still in the neutral, but ultimate condemnation will 
vest it in the Crown, as from the date of the seizure as prize, and mean- 
while all beneficial enjoyment is suspended. In cases where the ships 
or the goods are required for immediate use, this may well entail hard- 
ship on the party who ultimately establishes his title. To mitigate the 
hardship in the case of a ship a custom has arisen of releasing it to the 
claimant on bail, that is, on giving security for the payment of its ap- 
praised value. It may well be that in practice this was never done with- 
out the consent of the Crown, but such consent would not be likely 
to be withheld, unless the Crown itself desired to use the ship after con- 
demnation. The 25th Section of the Naval Prize Act, 1864, now con- 
fers on the judge full discretion in the matter. This being so, it is not 
unreasonable that the Crown on its side should in a proper case have 
power to requisition either vessel or goods for the national safety. It 
must be remembered that the neutral may obtain compensation for 
loss suffered by reason of an improper seizure of his vessel or goods, but 
the Crown can never obtain compensation from the neutral in respect 
of loss occasioned by a claim to release which ultimately fails. 

The power in question was asserted by the United States of America 
in the Civil War which broke out in 1861. In The Memphis (Blatch- 
ford, 202), in The Ella Warley (Blatchford, 204), and in The Stephen 
Hart (Blatchford, 387) Betts, J., allowed the War Department to req- 
uisition goods in the custody of the Prize Court, and required for 
purposes in connection with the prosecution of the war. In the case 
of The Peterhoff (Blatchford, 381) he allowed the vessel itself to be 
similarly requisitioned by the Navy Department. The reasons of 
Betts, J., as reported, are not very satisfactory, for they leave it in 
doubt whether he considered the right he was enforcing to be a right 
according to the municipal law of the United States overriding the 
international law, or to be a right according to the international law. 
But his decisions were not appealed, nor does it appear that they led 
to any diplomatic protest. 
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On March 3, 1863, after the decisions above referred to, the United 
States Legislature passed an Act (Congress, Sess. III., c. 86, of 1863) 
whereby it was enacted (Section 2) that the Secretary of the Navy or 
the Secretary of War should be and they or either of them were thereby 
authorized to take any captured vessel, any arms or munitions of war 
or other material for the use of the government, and when the same 
should have been taken before being sent in for adjudication or after- 
wards, the department for whose use it was taken should deposit the 
value of the same in the Treasury of the United States, subject to the 
order of the court in which prize proceedings might be taken, or if no 
proceedings in prize should be taken, to be credited to the Navy De- 
partment and dealt with according to law. 

It is impossible to suppose that the United States Legislature in pass- 
ing this Act intended to alter or modify the principles of international 
law in its own interest or against the interest of neutrals. On the con- 
trary, the Act must be regarded as embodying the considered opinion 
of the United States authorities as to the right possessed by a belligerent 
to requisition vessels or goods seized as prize before adjudication. 
Nevertheless, their Lordships regard the passing of the Act as somewhat 
unfortunate from the standpoint of the international lawyer. In the 
first place, it seems to cast some doubt upon the decisions already given 
by Betts, J. In the second place, it tends to weaken all subsequent 
decisions of the United States prize courts on the right to requisition 
vessels or goods, as authorities on international law, for these courts 
are bound by the provisions of the Act, whether it be in accordance with 
international law or otherwise. In the third place, their Lordships are 
of opinion that the provisions of the Act go beyond what is justified by 
international usage. The right to requisition recognized by interna- 
tional law is not, in their opinion, an absolute right, but a right exer- 
cisable in certain circumstances and for certain purposes only. Further, 
international usage requires all captures to be brought promptly into 
the Prize Court for adjudication, and the right to requisition, therefore, 
ought as a general rule be exercised only when this has been done. It 
is for the court and not the executive of the belligerent state to decide 
whether the right claimed can be lawfully exercised in any particular 
case. 

It appears that the British Government, shortly after the Act was 
passed, protested against the provisions of the 2nd section. The grounds 
for such protest appear in Lord Russell’s dispatch of April 21, 1863. 
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The first is the primary duty of the court to preserve the subject-matter 
of the litigation for the party who ultimately establishes his title. In 
stating it Lord Russell ignores, and (having regard to the provisions 
of the section) was probably entitled to ignore, all exceptional cases 
based on the right of angary. The second ground is that such a general 
right as asserted in the section would encourage the making of seizures 
known at the time when they are made to be unwarrantable by law 
merely because the property seized might be useful to the belligerent. 
This objection is more serious, but it derives its chief force from the 
fact that the right asserted in the section can be exercised before the 
property seized is brought into the Prize Court for adjudication, and, 
even when it has so been brought in, precludes the judge from dealing 
judicially with the matter. If the right accorded by international law 
to requisition vessels or goods in the custody of the court be exercised 
through the court, and be confined to cases in which there is really a 
question to be tried, and the vessel or goods cannot, therefore, be re- 
leased forthwith, the objection is obviated. 

It further appears that the United States took the opinion of their own 
Attorney-General on the matter (10th vol., Opinions of A.-G. of U.5S., 
p. 519), and were advised that there was no warrant for the section in 
international law, and that it would not be advisable to put it into 
force, in cases where controversy was likely to arise. The Attorney- 
General did not, any more than Lord Russell, refer to exceptional cases 
based on the right of angary, but dealt only with the provisions of the 
section as a whole. 

Some stress was laid in argument on the cases cited in the judgment 
in the court below upon what is known as “‘the right of pre-emption,”’ 
but in their Lordships’ opinion these cases have little, if any, bearing 
on the matter now in controversy. The right of pre-emption appears 
to have arisen in the following manner: According to the British view of 
international law, naval stores were absolute contraband, and if found 
on a neutral vessel bound for an enemy port were lawful prize. Other 
countries contended that such stores were only contraband if destined 
for the use of the enemy government. If destined for the use of civilians 
they were not contraband at all. Under these circumstances the British 
Government, by way of mitigation of the severity of its own view, 
consented to a kind of compromise. Instead of condemning such stores 
as lawful prize, it bought them out and out from their neutral owners, 
and this practice, after forming the subject of many particular treaties, 
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at last came to be recognized as fully warranted by international law. 
It was, however, always confined to naval stores, and a purchase pur- 
suant to it put an end to all litigation, between the Crown on the one 
hand and the neutral owner on the other. Only in cases where the title 
of the neutral was in doubt and the property might turn out to be 
enemy property was the purchase money paid into court. It is obvious, 
therefore, that this “right of pre-emption”’ differs widely from the right 
to requisition the vessels or goods of neutrals, which is exercised without 
prejudice to, and does not conclude or otherwise affect the question 
whether the vessel or goods should or should not be condemned as prize. 
On the whole question their Lordships have come to the following con- 
clusion: A belligerent Power has by international law the right to req- 
quisition vessels or goods in the custody of its prize court pending a 
decision of the question whether they should be condemned or released, 
but such right is subject to certain limitations. First, the vessel or 
goods in question must be urgently required for use in connection with 
the defence of the realm, the prosecution of the war, or other matters 
involving national security. Secondly, there must be a real question 
to be tried, so that it would be improper to order an immediate release. 
And, thirdly, the right must be enforced by application to the Prize 
Court, which must determine judicially whether, under the particular 
circumstances of the case, the right is exercisable. 

With regard to the first of these limitations, their Lordships are of 
opinion that the judge ought, as a rule, to treat the statement on oath 
of the proper officer of the Crown to the effect that the vessel or goods 
which it is desired to requisition are urgently required for use in connec- 
tion with the defence of the realm, the prosecution of the war, or other 
matters involving national security, as conclusive of the fact. This is 
so in the analogous case of property being requisitioned under the 
municipal law (see Warrington, L. J., in the case of Jn re a Petition of 
Right, supra, at p. 666), and there is every reason why it should be so 
also in the case of property requisitioned under the international law. 
Those who are responsible for the national security must be the sole 
judges of what the national security requires. It would be obviously 
undesirable that such matters should be made the subject of evidence 
in a court of law or otherwise discussed in public. 

With regard to the second limitation, it can be best illustrated by 
referring to the old practice. The first hearing of a case in prize was 
upon the ship’s papers, the answers of the master and others to the 
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standing interrogatories and such special interrogatories as might have 
been allowed, and any further evidence which the judge under special 
circumstances, thought it reasonable to admit. If, on this hearing, the 
judge was of opinion that the vessel or goods ought to be released forth- 
with, an order for release in general would be made. A further hearing 
was not readily granted at the instance of the Crown. If, on the other 
hand, the judge was of opinion that the vessel or goods could not be 
released forthwith, a further hearing would be granted at the instance 
of the claimant. If the claimant did not desire a further hearing, the 
vessel or goods would be condemned. This practice, though obviously 
unsuitable in many respects to modern conditions, had the advantage 
of demonstrating at an early stage of the proceedings whether there 
was a real question to be tried, or whether there ought to be an im- 
mediate release of the vessel or goods in question. In their Lordships’ 
opinion the judge should, before allowing a vessel or goods to be requisi- 
tioned, satisfy himself (having regard of course to modern conditions) 
that there is a real case for investigation and trial, and that the cir- 
cumstances are not such as would justify the immediate release of the 
vessel or goods. The application for leave to requisition must, under 
the existing practice, be an interlocutory application, and, in view of 
what has been said, it should be supported by evidence sufficient to 
satisfy the judge in this respect. In this manner Lord Russell’s objec- 
tion as to the encouragement of unwarranted seizures is altogether 
obviated. 

With regard to the third limitation, it is based on the principle that 
the jurisdiction of the Prize Court commences as soon as there is a 
seizure in prize. If the captors do not promptly bring in the property 
seized for adjudication, the court will at the instance of any party ag- 
grieved, compel them to do so. From the moment of seizure, the rights 
of all parties are governed by international law. It was suggested in 
argument that a vessel brought into harbor for search might, before 
seizure, be requisitioned under the municipal law. This point, if it 
ever arises, would fall to be decided by a court administering municipal 
law, but from the point of view of international law it would be a mis- 
fortune if the practice of bringing a vessel into harbor for the purposes 
of search—a practice which is justifiable because search at sea is im- 
possible under the conditions of modern warfare—were held to give 
rise to rights which could not arise if the search took place at sea. 

It remains to apply what has been said to the present case. In their 
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Lordships’ opinion, the order appealed from was wrong, not because, 
as contended by the appellants, there is by international law no right 
at all to requisition ships or goods in the custody of the court, but be- 
vause the judge had before him no satisfactory evidence that such a 
right was exercisable. The affidavit of the director of army contracts, 
following the words of Order 29, R. 1, merely states that it is desired on 
behalf of his Majesty to requisition the copper in question. It does not 
state that the copper is urgently required for national purposes. Further, 
the affidavit of Sven Hoglund, which is unanswered, so far from showing 
that there was any real case to be tried, suggests a case for immediate 
release. Under these circumstances, the normal course would be to 
discharge the order appealed from without prejudice to another applica- 
tion by the Procurator-General supported by proper evidence. But 
the copper in question has long since been handed over to the War 
Department, and, if not used up, at any rate cannot now be identified. 
No order for its restoration can therefore be made, and it would be 
wrong to require the government to provide other copper in its place. 
Under the old procedure, the proper course would have been to give the 
appellant, in case his claim to the copper be ultimately allowed, leave 
to apply to the court for any damage he may have suffered by reason 
of its having been taken by the government under the order. 

It was, however, suggested that the procedure prescribed by the ex- 
isting Prize Court Rules precludes the possibility of the court awarding 
damages or costs in the existing proceedings. Under the old practice 
the captors were parties to every proceeding for condemnation, and 
damages and costs could in a proper case have been awarded as against 
them. But every action for condemnation is now instituted by the 
Procurator-General on behalf of the Crown, and the captors are not 
necessarily parties. It is said that neither damages nor costs can be 
awarded against the Crown. It is not suggested that the persons en- 
titled to such damages or costs are deprived of all remedy, but it is 
urged that in order to recover either damages or costs, if damages or 
costs are claimed, they must themselves institute fresh proceedings as 
plaintiffs, not against the Crown, but against the actual captors. This 
result would, in their Lordships’ opinion, be extremely inconvenient, 
and would entail considerable hardships on claimants. If possible, 
therefore, the Prize Court Rules ought to be construed so as to avoid 
it, and, in their Lordships’ opinion, the Prize Court Rules can be so 
construed. 
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‘ 


‘captor”’ 


It will be observed that, by Order I, Rule 1, the expression 
is, for the purposes of proceedings in any cause or matter, to include 
“the proper officer of the Crown,” and “the proper officer of the Crown”’ 
is defined as the King’s Proctor or other law officer or agent authorized 
to conduct prize proceedings on behalf of the Crown within the jurisdic- 


tion of the court. 

It is provided by Order II, Rule 3, that every cause instituted for the 
condemnation of a ship or (by virtue of Order I, Rule 2) goods, shall 
be instituted in the name of the Crown, though the proceedings therein 
may with the consent of the Crown, be conducted by the actual captors. 
By Order II, Rule 7, in a cause instituted against the ‘‘captor”’ for 
restitution or damages, the writ is to be in the form No. 4 of Appendix A. 
This would appear to contemplate that an action for damages can be 
instituted against the proper officer of the Crown, any argument to the 
contrary, based upon the form of writ as originally framed, being ren- 
dered invalid by the alterations in such form introduced by Rule No. 5 
of the Prize Court Rules under the Order in Council dated March 11, 
1915. It is not, however, necessary to decide this point. 

Order V provides for proceedings in case of failure to proceed by ecap- 
tors. Under Rules 1 and 2, which contemplate the case of no proceed- 
ings having been yet instituted, the claimant must issue a writ, and 
can then apply for relief by way of restitution, with or without damages 
and costs. It does not appear against whom the writ is to be issued, 
whether against the actual captors or the proper officer of the Crown 
who ought to have instituted proceedings. Under Rule 3, however, 
which contemplates that proceedings have been instituted, it is pro- 
vided that, if the captors (which, in the case of an action for a con- 
demnation, must of course mean the proper officer of the Crown) fail 
to take any steps within the respective times provided by the rules, or, 
in the opinion of the judge, fail to prosecute with effect the proceedings 
for adjudication, the judge may, on the application of a claimant, order 
the property to be released to the claimant, and may make such order 
as to damages or costs as he thinks fit. This rule, therefore, distinctly 
contemplates that the Crown or its proper officer may be made liable 
for damages and costs. Neither damages nor costs could be awarded 
against persons who were not parties to the proceedings, and it can 
hardly have been the intention of the rules to make third parties liable 
for the default of those who were actually conducting the proceedings. 

By Order VI proceedings may be discontinued by leave of the judge, 
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but such discontinuance is not to affect the right, if any, of the claim- 
ant to costs and damages. This again contemplates that in an action 
for condemnation the claimant may have a right to costs and damages 
and, as the Crown is the only proper plaintiff in such an action, to costs 
and damages against the Crown. 

Order XIII is concerned with releases. They are to be issued out of 
the registry and, except in the six cases referred to in Rule 3, only with 
the consent of the judge. One of the excepted cases is when the prop- 
erty is the subject of proceedings for condemnation—that is, of pro- 
ceedings in which the Crown by its proper officer is plaintiff, and when 
a consent to restitution signed by the captor (again by the proper 
officer of the Crown) has been filed. Another excepted case is when 
proceedings instituted by or on behalf of the Crown are discontinued. 
By Rule 4 no release is to affect the right of any of the owners of the 
property to costs and damages against the ‘‘captor,’’ unless so ordered 
by the judge. In the cases last referred to “‘captor”’ must again mean 
the proper officer who is suing on behalf of the Crown. 

Order XLIV deals with appeals, and provides that in every case the 
appellant must give security for costs to the satisfaction of the judge. 
In cases of appeals from a condemnation or in other cases in which the 
Crown by its proper officer would be a respondent, this provision could 
serve no useful purpose unless costs could be awarded in favor of the 
Crown, and if costs can be awarded in favor of, it follows that they can 
similarly be awarded against the Crown. 

It is to be observed that unless the judgment or order appealed from 
be stayed pending appeal, Rule 4 of this order contemplates that per- 
sons in whose favor it is executed will give security for the due perform- 
ance of such order as his Majesty in Council may think fit to make. 
Their Lordships were not informed whether such security was given 
in the present case. 

In their Lordships’ opinion, these rules are framed on the footing 
that where the Crown by its proper officer is a party to the proceedings, 
it takes upon itself the liability as to damages and costs to which under 
the old procedure the actual captors were subject. This is precisely 
what might be expected, for otherwise the rules would tend to hamper 
claimants in pursuing the remedies open to them according to inter- 
national law. The matter is somewhat technical, for even under the 
old procedure the Crown, as a general rule, in fact defrayed the dam- 
ages and costs to which the captors might be held liable. The common 
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law rule that the Crown neither paid nor received costs is, as pointed 
out by Lord Macnaghten, in Johnson v. The King (20 The Times L. R., 
697; [1904] A. C., 817) subject to exceptions. 

Their Lordships therefore have come to the conclusion that in pro- 
ceedings to which, under the new practice, the Crown instead of the 
actual captors is a party, both damages and costs may in a proper case 
be awarded against the Crown or the officer who in such proceedings 


represents the Crown. 

The proper course, therefore, in the present case is to declare that 
upon the evidence before the President he was not justified in making 
the order the subject of this appeal and to give the appellants leave in 
the event of their ultimately succeeding in the proceedings for condemna- 
tion to apply to the court below for such damages if any, as they may 
have sustained by reason of the order and what has been done under it. 

Their Lordships will humbly advise his Majesty accordingly, but 
inasmuch as the case put forward by the appellants has succeeded in 
part only they do not think that any order should be made as to the 
costs of the appeal. 


BOOK REVIEWS 


Jurisdiction et Droit International Public. By L. Van Praag. The 
Hague: Librairie Belinfaute Fréres. 1915. pp. 579. 


Dr. Van Praag has produced a volume, of somewhat more than six 
hundred pages, quarto, upon the interesting and difficult topic of “ Juris- 
diction and Public International Law.”’ His treatment of the theme is 
often more philosophical than legal or professional. Reason plays a 
large part, though precedent and authority are not neglected. He 
apologizes for his inability to read the Slavic, Italian, Spanish and 
Scandinavian writers on this subject and for their consequent omission 
from his citations, but he has made extended use of the French, English, 
German, Dutch, and Latin authors, as well as those of this country. 
Often he gives more than half of his pages to extracts and citations 
from these texts. 

He says in his preface that a juridical work is not made to please but 
to convince, and that it ought not to fear being dull in order to be con- 
vincing. Accordingly he adopts an intricate, parenthetical style, which 
though often laborious, enables him to make minute distinctions and 
to enumerate exceptions with scrupulous care. 

His analytical table of contents is full and systematic, covering 
twenty pages, and in it are found discussed many subjects which are of 
present interest, as “What is a ship of War?” (pp. 499-500). 

He greatly amplifies the topic of ‘‘ Exterritoriality”’ as affecting Juris- 
diction, going into many details as to sovereigns, princes, ambassadors, 
diplomatic representatives of all sorts and their entourage, government 
ships and their equipage, as well as government aérial craft of all sorts 
with their equipage. As to these last, he finds no customary rule yet 
established, but he discusses and discriminates the analogies. 

The work is one of great industry and research and considerable 
subtlety. It must be welcomed as a serious and laborious attempt to 
solve the many jurisdictional problems which confront and often baffle 
the international lawyer and publicist in the matter of jurisdiction. 
The topics considered, are not such as can be discussed dogmatically or 


concerning which hard and fast rules, fully crystallized and accepted, 
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can be discovered and displayed. The discussion by Dr. Van Praag is 
habitually fair, ingenuous and ingenious, and supported by adequate 
learning and reference to the authorities. 

His work must therefore be received as a brave and honest attempt to 
guide us through the fog which still obscures many questions of inter- 
national jurisdiction. It is distinctly useful, though it does not wholly 
dissipate the fog. 

CHARLES NOBLE GREGORY. 


Science et Technique en Droit Privé Positif. Seconde Partie. Elabora- 
tion Scientifique du droit positif. By Frangois Geny. Paris: 
tecueil Sirey. 1915. pp. xi, 422. 


The concept Natural Law is a permanent possession of the moral 
and juridical world. Since the first speculations on the nature of law and 
justice up to the present day, there never has been a moment when the 
idea of Natural Law in one or more of its chameleon colors has not 
been a factor of thought and action. Truly, there have been periods 
when it has seemed, under the weight of assault, that the vitality of the 
Natural Law concept had been crushed to death; but just so often as its 
epitaph was being carved, it has reappeared beyond the sacred precincts 
of the charnel-house, either in its old or in a new form, reinvigorated 
with a disconcerting resistance to the predatory instincts of rival theories 
of law. It has thrived by assaults and battles. It is not merely a 
never-ending dream of mankind, as Windscheid put it; it is a perpetual 
article of faith. 

In a review of the first part of the present work for this JoURNAL in 
July, 1915, the learned author’s definition of law is found to contain 
as an essential element, the idea of Natural Law. In order that the 
reader may not be misled, the author now boldly asserts in the em- 
phasis of italics that “Natural Law reduced to its necessary mini- 
mum * * * furnishes an indispensable basis for truly scientific 
treatment of positive law.” In an earlier work the author was com- 
mitted to the statement that Natural Law is an idea too vague to 
serve as a working-basis for positive law. Apparently, on this propo- 
sition, there has intervened something of a change of position. 

Reduced to ultimate terms, there are two primary views of justice 
(which is the crux of all legal philosophy): first, that positive law itself 
is the sole standard of justice; second, that positive law is not the sole 
standard of justice. As to the first view, there are two sorts of schools 
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of thought: (a) the positive view which asserts, by virtue of the nature 
of positive law as a natural or biological product, representing the 
conscious compromise or the unconscious adaptation of conflicting hu- 
man interests, that positive law arises as a kind of social precipitate 
which itself represents the wisdom of the race; (b) the negative view, 
which, without any philosophical examination of its data, accepts posi- 
tive law as all-sufficient, and which, therefore, inquires no further. It is 
manifest that each of these theories of justice embraces diverse minor 
programs. Illustrative of this point, are the Imperative and Historical 
Schools which are especially familiar to the Anglo-American world, 
and which, in the above classification, are types of the negative philo- 
sophical aspect of the first attitude toward the concept of justice. 

The second point of view is, likewise, a complex of many subordinate 
positions. These positions may be divided into the following leading 
groups: (a) The view that all positive law is an artificial interference 
with the natural process of struggle and conflict in life and therefore 
philosophically unjustifiable; (b) that positive law is validated by an 
external, objective standard of justice; (c) that positive law is just or 
unjust as measured by a subjective criterion; and (d) that the justice or 
injustice of institutions of positive law is determined by a transcendental 
measure. 

A book review cannot conveniently be made the means of a fortified 
philosophical thesis, and much less a treatise; but it may be pointed 
out that Natural Law may mean all things to all men. This perhaps 
accounts for the fact that from the Sophists to Geny there have ap- 
peared in the world nearly as many varieties of Natural Law as there 
have been writers on legal philosophy. The “might is right’ of Spinoza, 
the categorical imperative of Kant, the unfoldment of the Vélksgeist 
of Savigny, the ‘what is real is rational” of Hegel, the compromise of 
interest of Merkel, the social utilitarianism of Jhering; all these—and 
can anything in legal-philosophical theory be omitted?—are varieties 
of Natural Law. Natural Law thus becomes nearly synonymous with 
legal philosophy; and, in point of fact, it was, it seems, until recent 
years, the custom to label the course of legal philosophy in German 
law schools as Natural Law. 

However, since the inclusive species of Natural Law of the eighteenth 
century has been thoroughly battered in the breach, a genuine and 
far-reaching improvement has overtaken the speculations on justice. 
Natural Law in the present age, with only one important exception 
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(i. e., the tradition of Anglo-American law embalmed in the declaratory 
theory of precedent), has given over the standpoint that antecedent 
to or alongside of formulated or declared law there may be discovered a 
complete and permanent code of Natural Law sufficient to the last detail 
to adjust the conflicts of human life. Both adjectives of the code have 
been omitted by the present-day schools of thought. Natural Law is 
neither a complete code of prescriptions, nor is it a perpetual monument 
of truth and justice. Yet, Natural Law remains. But it is Natural Law 
thoroughly saturated, and, also, invigorated, first, with the historical 
element, and, later, with the evolutionary concept. It now represents 
not a fixed and full content of rules, but an instrument for charting the 
directions of human destiny in accordance with which the conformability 
of legal rules is to be standardized. This would appear to be the best 
and the most unimpeachable development possible at this time in the 
Natural Law idea; but the regnant schools which still flourish under 
the ancient banner, thinking that such a solution is too transcendental, 
have occupied intermediate ground—ground between the first line 
trenches, as it were,—and propose to construct lines of barbwire around 
their legal establishment beyond which it shall formally be impossible 
to go (Stammler, Del Vecchio) and within which protected limits there 
may be a great variety of historical movement. 

Geny, if we understand him, does not accept as the basis for his 
Natural Law either the idea of immanence or transcendentalism. It 
seems to be a compound of objective and subjective factors determined 
by a principle of intermediate ends. But yet, for him ‘‘ while the regula- 
tion of moral and social conduct follows a progressive development, the 
criterion must be sought in a domain superior to the contingencies and 
hazards of life.” Again, the “‘rational datum must intervene with a 
preponderant value.’’ He reverts to the classical form of Natural Law 
in which the rational element is the essential basis; but he rejects the 
strict Natural Law (as it appears, e. g., in Boistel or Cathrein) where 
the unsuccessful attempt is made to answer all concrete questions of 
law and justice. As he puts it, “the rational cannot be reduced to 


a single formula of precise contour.”’ 

Objective justice is represented to the mind in the idea of order, ‘in 
the idea of an established equilibrium following the idea of harmony 
[based on the nature of man as a social, free, and reasonable being}, 
moral in its substance, external in its manifestations, and founded on 
the conditions of life of man in society.” But he adds, ‘this abstract 


BOOK REVIEWS 449 


nature of justice is too vague for a scientific elaboration of law. It 
implies a philosophy which is wanting.” This appears to involve the 
author in inconsistency; but whether it does or not; it is clear that the 
Natural Law function in legal method is somewhat elusive. 

The objective basis of Geny’s rationalism is found in an “‘examina- 
tion of institutions of private law which show at their base certain 
natural data in which reason discovers, but not without difficulty, 
directions for human conduct.” ‘ History reinforces and makes precise 
these directions which a common ideal permits in turn to be amplified.” 
In it is found an “ensemble of data giving che object of a true and 
scientific elaboration of law.”’ 

In a word, the method of scientific elaboration is based on the follow- 
ing elements (as we understand Geny’s position): 1. the nature of things; 
2. reason and the social ideal; and 3. legal evolution. Geny forestalls 
the charge of eclecticism for his system with its multiple bases, and 
thinks that he has presented not a mere collection of attractive residues 
of other systems, but a reasoned syncretism based on Natural Law. 

Natural Law as employed by Geny is equivalent to the issues of 
reason, derived from the nature of man in contact with the world, and 
which, because of its origin and -nature appears universal and immut- 
able. But it becomes Natural Law with an objective base instead of 
a purely subjective content. He, therefore, finds himself in accord with 
even such a revolutionary as Duguit in his position touching the objec- 
tive basis of law. The problem of purpose is always one of the stumbling 
blocks in legal philosophy, and too little attention has been given hereto- 
fore to the important distinction between ultimate and intermediate 
ends. Geny favors that view of Natural Law which is represented in 
this connection by Briitt as an amendment of the still somewhat in- 
flexible point of view of Stammler. Of the philosophical views which 
have to a greater or less extent agitated the waters of French thinking, 
Geny at the outset rejects, among a variety of other things, the position 
of juridical socialism, and individual anarchism; and, incidentally, as 
a datum which further concerns the author’s local setting, he accepts 
the proposition of intuition. 

If the author had not already shown his capacity to correlate his 
philosophy of law with concrete problems (as, for example, in his elab- 
orate work, Des Droits sur les Lettres Missives, reviewed in this JoURNAL, 
October, 1914), doubt might and would be raised as to the practical 
value of his method. Judge Tanon, on this point, somewhere remarked 
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with some bitterness that when legal philosophers descend to concrete 
problems, they are obliged to use the same methods as practical men; 
and that the metaphysical postulates of the philosopher are lost in the 
actual solution. Such an attitude while in substance inadequate, may 
still be valuable in aiding to keep clearly before the mind proper limita- 
tions on the possibilities of legal philosophy in the historical world, and 
in restraining overhopeful efforts to hasten the evolutionary process. 
It was the great merit of Aquinas to see that the law must be measured 
by what is possible; and, after all, legal philosophy in a very important 
measure has the mission, not of regenerating the world, or of eliminat- 
ing links in the chain of human destiny, but of explaining social institu- 
tions, and of attempting with great caution to project the path of the 
future. The autonomy of the human will and the scope of method must 
always take a subordinate place; and while the efficacy of effort is not 
to be wholly denied in an attitude of tortured abnegation, or in resigna- 
tion to an Heraclitean flux, the function of effort must not be over- 
emphasized. It is precisely the task of philosophy to find the way out 
of all these difficulties by an intimate understanding of the nature of 
the Time Spirit, on one hand, and a scientifically fortified view of the 


reality in which it manifests itself on the other. 
The larger part of Geny’s present contribution deals with a review 
of modern legal philosophy. No one in so vast a field can do more with 


thoroughness than treat particular parts of the whole. Geny has limited 
his review to France and Germany. His examination of schools and 
writers appears to be based on first-hand reading, and his documenta- 
tion is always thorough. As a summary, this work will be found valu- 
able for the reader who lacks the time or inclination to read the sources. 

While we believe that no true philosophy of law can exist without a 
metaphysical foundation—a position which is put aside by Geny—yet 
we can regard the author’s plan as greatly superior, in its possibilities, 
and richness of material, either from the angle of what we can know, 
or, of what we can do, in the field of legal phenomena, to that type of 
positivism represented by the Comtean social physics, or the other 
extreme, juridical idealism. We are, furthermore, constrained to be- 
lieve, in the midst of much that we are unwilling to accept in Geny for a 
philosophy of law, that he has in the main hit upon a valuable method 
for rationalizing a hitherto unscientific legislative policy; and we there- 
fore conclude that we have before us a valuable contribution which 
should be an influential document in reaching solid ground for legal 
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ideas in the world upheaval which has thrown all social, ethical, and 
juridical values into the melting pot. 

Two additional parts are promised dealing with a technical elabora- 
tion of private law, to complete the work of which the theoretical 


foundations have now been laid. 
ALBERT KOCOUREK. 


Notes of a Busy Life. By Joseph Benson Foraker. Cincinnati: Stewart 
& Kidd Company. 2 vols. 

This is practically an autobiography from the author’s birth in 1846 
to his retirement from public life in 1914. As he was an active partici- 
pant in public affairs from his boyhood, this work constitutes a record 
of and comment on the most important questions which agitated the 
people of this country through a period of more than sixty years by one 
of the most virile and active minds this nation has produced. 

He entered the Union Army as a private at the age of sixteen and 
was discharged from the service as captain at the age of twenty. He 
completed a full collegiate course of study by means of the money he 
had saved from his army pay and a contracted indebtedness not dis- 
charged until he had entered his profession. He became an able and 
successful lawyer and a judge of repute. At the age of forty he entered 
political life, was four times nominated for governor of his State and 
twice filled the office. He attended the Republican national conventions 
as a delegate at large consecutively from 1880 to 1904; and, as indicating 
his effectiveness as a speaker, he was twice chosen to nominate Mr. 
Sherman for President, and twice Mr. McKinley. He entered the 
Senate of the United States in 1897; and served in that body until 1909. 
Such a varied and distinguished service may well be styled “A Busy 
Life,’ and the narrative will be found of unflagging interest from be- 
ginning to end, but this review must be limited to that part of his career 
in the Senate which relates to foreign questions and international 
law. 

On his admission to the Senate he was placed on the Committee on 
Foreign Relations, and remained on that committee during the twelve 
years of his service. John Sherman, so long a Senator from Ohio, en- 
tered the cabinet of President McKinley as Secretary of State at the 
same time that Mr. Foraker entered the Senate, and immediately 
thereafter Mr. Mark A. Hanna succeeded Mr. Sherman as Senator. 
In The Notes Senator Foraker comments: 
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This is a disagreeable chapter in Ohio politics, not only because of the embarrass- 
ment caused by the plan agreed upon by the President and Mr. Hanna for putting 
Mr. Sherman in the cabinet and Mr. Hanna in the Senate, but also, and because of 
the unfortunate results that followed, so far as Mr. Sherman was concerned. 


The latter greatly preferred to remain in the Senate, but Mr. Hanna’s 
ambition could only be satisfied by a seat in the Senate, and President 
McKinley’s obligation to Mr. Hanna could only be discharged by in- 
ducing Mr. Sherman to accept the transfer. Senator Foraker states 
that when he learned from Mr. Hanna of this arrangement he remon- 
strated to him plainly against the appointment of Mr. Sherman as 
Secretary of State at that particular time, when we were threatened 
with complications with Spain and other European nations. He was 
plainly in failing memory, and while he might go on doing faithful 
work in the Senate, to put him at the head of a great department, with 
the work of which he was not familiar, at a critical time, was to subject 
him to a tax, both mentally and physically, for which he was not able. 
He failed to convince Mr. Hanna, and he was so impressed with the 
unwisdom of the proposed plan, that he went at once to Canton and 
presented the same remonstrance to the President elect, warning him 
that the appointment might make trouble; but he reports that he found 
Mr. McKinley thoroughly committed to the plan. (Vol. 3, pp. 499, 500.) 

After the new administration went into operation it soon became 
apparent that the President was largely consulting with the Assistant 
Secretary of State, Judge Day, on important matters, and Senator 
Foraker reports that Mr. Sherman began to take offense at his neglect. 
Nor was it possible to keep the situation concealed from the diplomatic 
corps; for instance, at the very time that the Secretary of State was 
assuring the Japanese Minister that the annexation of the Hawaiian 
Islands was not being considered, the treaty of annexation was being 
engrossed for signature, and in a few days the Secretary was called upon 
to sign it. Hence no one in Washington was surprised when, upon the 
declaration of war with Spain, Mr. Sherman tendered his resignation 
which was promptly accepted. What passed between him and the 
President has never been made public; but The Notes reports that 
though Mr. Sherman continued to reside in Washington until his death, 
more than two years thereafter, his intercourse with the President and 
Senator Hanna ceased, and in private conversation he had only bitter 
words for them. A facsimile letter of Mr. Sherman is reproduced, from 
which this extract is made: 
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When he (McKinley) urged me to accept tke position of Secretary of State, I 
accepted with some reluctance and largely to promote the wishes of Mark Hanna. 
The result was that I lost the position both of Senator and Secretary, and I hear that 
both McKinley and Hanna are pitying me for failing memory and physical strength. 
I do not care for their pity and do not ask them any favors, but wish only to feel 
independent of them, and conscious that, while they deprived me of the high office 
of Senator by the temporary appointment of Secretary of State, they have not les- 
sened me in your opinion or in the good will of the great Republican Party of the 
United States. (Vol. 1, p. 508.) 


The temper of this letter lends color to the report that flowers sent 
from the White House to the funeral in Ohio were returned by the 
family unused. 

The part which Mr. Foraker had already taken in public affairs as 
Governor of Ohio and in national politics, gave him at once a recognized 
place in the Senate as a ready and forcible debater, and soon after tak- 
ing his seat we find him occupying a leading part in the discussion of 
the Spanish situation growing out of the Cuban rebellion. He argued 
strongly in favor of the recognition of the independence of Cuba, and 
was finally the author of a series of resolutions which became the basis 
of our declaration of war against Spain. 

In a foot-note to a discussion of the barbarous warfare pursued in 
Cuba by Spain, reference is made to the new methods pursued in the 
present war in Europe by the submarines, which he claims cannot 
change the existing rules of international law. ‘“ Hence, if submarines 
cannot remove non-combatants before sinking their ship, they must 
not sink it. To hold otherwise is inhuman and in violation of the founda- 
tion principles of all law and, therefore, a practice that will never be 
approved by the civilized peoples of the earth.”” (Vol. II, pp. 17-20.) 

Some discussion is had of the authorship of the so-called Platt Amend- 
ment, which virtually places the Cuban Republic under the tutelage 
of the United States. Mr. Foraker states that the provisions of that 
amendment were fully discussed in the Senate long before they took 
shape in the Amendment, and that one of the earliest proposers of it 
was General James H. Wilson, commanding a department in Cuba 
during the American occupation, and that to him more than any one 
else is due the credit for its ultimate adoption. 

Senator Foraker was a prominent participant in the discussion which 
grew out of the independence of Panama and the treaty with Great 
Britain respecting the Canal. He defended the action of President 
Roosevelt in securing the independence of the new republic. He was 
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the author of two important amendments to the first Hay-Pauncefote 
Treaty: the first declaring the Clayton-Bulwer Treaty superseded, 
and, second, striking out the clause providing for the adhesion of other 
Powers. In a letter to President Taft, written after he had left the 
Senate, he gives an interesting account of how the first treaty, amended 
by the Senate and rejected by Great Britain, was revived through a 
confidential conference at the Senator’s residence, sought by Mr. Hay, 
the Secretary of State. 

This letter was written to show that it was the intention of both 
Secretary Hay and the Senators that our Government should be left 
free to use its discretion as to the fortification of the Canal. (Vol. II, 
p. 137.) 

At the time President Wilson submitted to Congress the question 
of our right to discriminate in favor of our vessels using the Canal, 
Mr. Foraker discussed the subject at some length in a public address, 
taking the position that in ratifying the second Hay-Pauncefote Treaty 


we supposed we were to be the sole owners of the Canal, and that we had 


a right, if we saw fit, to exempt our own vessels from the payment of 
tolls for its use. (Vol. II, p. 144.) He also has made known his views 
on the Colombian treaty now pending in the Senate. In a letter written 


in 1914 he says: 


I had personal knowledge at the time of their occurrence of all the facts then known, 
or now known, so far as I am aware, to which this treaty has reference. * * * 
Colombia suffered no injury at our hands, except only such as she brought upon her- 
self by her own unwise and indefensible conduct. To pay her $25,000,000, or any 
other sum, would be like submitting to blackmail; and to apologize to her would be 
an abject national humiliation, for which there is no excuse whatever. (/b., p. 450.) 


While in the Senate, Mr. Foraker zealously supported the annexation 
of Hawaii to avoid complications with foreign Powers; and for the 
same reason the treaty for the annexation of the Danish St. Thomas 
group, which failed of ratification by Denmark. He calls attention to 
the present importance of the acquisition of the latter, in view of the 
completion of the Panama Canal and the situation of the European 
conflict. He points out that if Germany should become dominant in 
Europe she would overshadow Denmark, and, without directly chal- 
lenging the Monroe Doctrine, secure control of St. Thomas. 

One of the most characteristically independent acts of Senator For- 
aker’s service was his defeat of a bill reported from the Committee o1 
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Immigration providing further and more drastic legislation as to Chinese 
exclusion, a measure which generally found ready support in Congress. 
Upon examination of the bill he found it in violation of our national! 
obligations and calculated to bring discredit upon us as a nation. Al- 
most single-handed he attacked it in a speech which he says was ‘one 
of my most carefully prepared speeches in the Senate.’’ This speech 
brought to his support such influential Senators as Platt of Connecticut, 
Hoar, and Cullom, and the bill was finally defeated. Senator Cullom 
in his Personal Recollections writes: “Senator Foraker very well knew 
that his opposition to this bill would not strengthen him at home, but 
he disregarded that fact, and opposed it because he believed it was con- 
trary to our treaty obligations.”’ 

The general arbitration treaties which Secretary Hay submitted to the 
Senate awakened in that body as sturdy opposition as the first Panama 
Canal treaty which preceded them and had a like fate, as they were so 
amended as to incur Secretary Hay’s disapproval. His treatment by 
the Senate was in his estimation of such a character that he felt it his 
duty to tender his resignation, which happily the President declined to 
accept. In his Notes Mr. Foraker refers to Mr. Thayer’s “Life of 
John Hay,” recently published. . Of this book he says 


It shows that Mr. Hay was not only pessimistic and opinionated, but full of mis- 
information and false impressions as to the disposition of the Senate towards himself, 
for it shows that he somehow got the notion that the Senate was actuated in making 
its amendments by a spirit of spite and unfriendliness with respect to him, prompted 
by “ignorance,” ‘“‘incompetence,”’ and almost every other lack of qualification a 
man blessed with a rich vocabulary and prompted by virulent resentment could 
name; all of which was very unlike the quiet, urbane and affable Mr. Hay whom I 
knew. The following extract from a letter he wrote to Joseph H. Choate is a fair 
sample of numerous others: “It is a curious state of things. The howling lunatics 
like Mason and Allen and Pettigrew are always on hand, while our friends are cum- 
bered with other cares and most of the time away. ‘W’ has been divorcing his wife; 
Morgan is fighting for his life in Alabama; Cullom ditto in Illinois; even when Provi- 
dence takes a hand in the game, our folks are restrained by ‘Senatorial courtesy’ 
from accepting his favors. Last week ‘X’ had delirium tremens; Bacon broke his rib; 
Pettigrew had the grippe; and Hale ran off to New York on‘ private business,’ and the 
whole Senate stopped work until they got around again. I have never struck a sub- 
ject so full of psychological interest as the official mind of a Senator.” 

In numerous other letters Mr. Hay is shown to have spoken in a disparaging way 
of the Senate as a body, and of Senators individually as incompetents, who are ‘ hos- 
tile and actuated by ill-will’? towards him personally in dealing with the great in- 
ternational questions presented by the treaty he had framed. In all this he was 


greatly mistaken. ‘There was never at any time on the part of any Senator of either 
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party any personal ill-will towards Mr. Hay, of which there was any indication in 
the Senate. 

Mr. Foraker justly remarks, in regard to the differences between 
Secretary Hay and the Senate respecting the Panama and arbitration 
treaties: ‘‘No argument is needed to establish that the Senate was right 
and Mr. Hay wrong in both instances when privately he indulged in 


such outbreaks.” 

In his twelve years’ service in the Senate Mr. Foraker had proved 
himself to be one of the most valuable members of that body, and his 
usefulness was conspicuous especially in matters connected with our 
foreign relations. And yet when he came before the people of his State 
for reélection for a third term, he was rejected and forced into retire- 
ment from the public service. But this result was brought about by a 
combination of circumstances which reflected little credit upon our 
democratic system of government. Late in the campaign of 1908 a 
demagogue of national reputation made a speech in Columbus, Ohio, 
in the course of which he produced letters between Mr. Foraker and the 
president of the Standard Oil Company, secured in some surreptitious 
manner, which with the interpretation put upon them by the speaker 
seemed to show some kind of improper relation between them. Added 
to this was a charge that as attorney for certain Cincinnati public service 
companies he had exerted dishonest influence upon the Legislature of 
Ohio. Notwithstanding Mr. Foraker met these charges with prompt 
denials and with proofs of their falsity, which ought to have convinced 
every impartial voter, they created such a prejudice against him that it 
was impossible to overcome it in the short time remaining before the 
election. 

In addition, another important influence was brought to bear against 
him in this campaign. During his service in the Senate he had found it 
necessary to take issue with President Roosevelt in some of his measures 
before Congress, notably the Brownsville Affray. This so irritated the 
President that he pursued the unseemly course of making a personal 
attack upon the Senator at a Gridiron Dinner, which the latter resented 
by a somewhat caustic reply. In the heat of the campaign of 1908 both 
the President and his candidate for the succession, Mr. Taft, made a 
discreditable alliance with the demagogues who were fanning into a 
flame the scandals above mentioned, and these high officials did not hesi- 
tate to attack his official integrity, notwithstanding Mr. Foraker had 
done more than any other person to promote Mr. Taft’s public career. 
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Under such combined opposition Mr. Foraker went down to defeat, 
and has never again been able to so reéstablish himself before his con- 
stituents as to reénter public life. Thus, using the language of Mr. 
Roosevelt’s adherents, was “eliminated” from official service one of the 
most able and useful statesmen this generation of Americans has pro- 
duced. His retirement has, however, enabled him to render a last valu- 
able service to his countrymen in these Notes of a Busy Life. 

JoHun W. Foster. 


The Silesian Loan and Frederick the Great. By the Rt. Hon. Sir Ernest 
Satow, G.C. M.G., LL. D., D. C. L. Oxford: The Clarendon Press. 
1915. pp. xi, 436. 

This celebrated case in international law, the author says in his pref- 
ace, is mentioned in various historical works and treatises on inter- 
national law, but the whole facts have never been correctly stated. It 
is his purpose to give a full and correct statement of the matter. In the 
first two hundred pages of the book is the author’s extended study of 
the case; and the remaining two hundred and thirty pages of reading 
matter, comprised in the appendix, contain one hundred and eighteen 
official documents quoted in full on which the author principally bases 
his study. They consist chiefly of letters and documents which passed 
between the English and Prussian Governments and which, the author 
says, “have, with but one exception, never been printed before.”’ They 
are drawn principally from the Public Record Office and the British 
Museum manuscripts. Besides these previously unpublished documents, 
the author cites many others contained in fourteen well-known collec- 
tions of memoirs, letters, treaties, etc. 

In the first chapter he tells how the Silesian debt originated while 
Silesia was still a possession of the Emperor, Charles VI, who in 1734 
borrowed from English merchants two hundred and fifty thousand 
pounds for the payment of which he pledged the revenues of that prov- 
ince. The second chapter tells how, after the first Silesian war, when 
the province was ceded to Prussia, Frederick bound himself to pay 
to the London merchants the debt which had been secured by its 
revenues but which still remained unpaid. The third chapter tells of 
numerous Prussian complaints against the seizure by English privateers 
of French goods on board Prussian vessels during the war between 
France and England from 1744 to 1748. Although France and England 
were actually fighting against each other as allies of Prussia and Austria 
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respectively, yet theoretically they were not at war with each other. 
Hence Prussian vessels were nominally neutral and Frederick insisted 
that enemy goods on neutral vessels should not be seized, unless they 
were contraband. England refused to admit the principle. All of the 
remaining chapters, from the fourth to the sixteenth, are devoted to a 
study of the long negotiations between Prussia and England in an effort 
to reach a satisfactory settlement of the question. 

Frederick had paid only a small portion of the debt due the English 
merchants before the dispute over the seizures arose. As the prospect 
of his obtaining for Prussian merchants compensation from England for 
their losses grew darker and darker he first hinted, then suggested, then 
threatened that he would confiscate the unpaid portion of the loan due 
to the English merchants and out of it compensate Prussian merchants 
for their losses. England pleaded that this would be a violation of good 
faith in treaties and of the good name of a sovereign, since there was no 
other security for the payment of a debt owed by a sovereign of one 
country to individuals of another country. Prussia insisted that verbal 
assurance had been given by an English Minister, Carteret, that Eng- 
land would not confiscate enemy goods, not contraband, in neutral 
vessels. Admiralty courts and judicial commissions in both countries 
investigated the merits of both questions, and memoirs and pro-memoirs 
passed between the governments. 

While negotiations were pending Frederick made four additional par- 
tial payments in 1749, 1750, and 1751. But in 1752 he placed an embargo 
on the forty-five thousand pounds still unpaid. For more than three 
years matters remained without change. The final amicable settlement 
was due, not to the merits or demerits of the contentions of either coun- 


try, or to the concessions made by both, but to the exigencies of the con- 


temporary diplomatic situation. 

The Anglo-French commercial and colonial war had begun. Each 
was searching for allies or for promises of neutrality. Austria had 
abandoned the English alliance and for years had been drawing nearer 
to France. Prussia had no desire to renew the former alliance with 
France. England made a subsidy treaty with Russia to become opera- 
tive in case Prussia should join France and attack Hanover. Frederick 
learned of this, and determined to sacrifice something for an understand- 
ing with England to render innocuous the Anglo-Russian rapprochement. 
He promised to accept a much smaller payment than he had been claim- 
ing from England in compensation for the losses of his merchants and 
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did not insist on a formal endorsement of the principle he had been con- 
tending for. If England would settle on this basis he would raise the 
embargo on the unpaid forty-five thousand pounds of the loan and pay 
also the accumulated interest amounting to about a fourth as much more. 
England was willing and offered to pay even more than Frederick had 
said he would be willing to accept, which, however, was still only about 
two-thirds what he had claimed all along. Twenty thousand pounds 
was the amount paid by England. In his conclusion the author says: 


To the English ministry, as the form of declaration exchanged with Michell did 
not mention the grounds on which payment was held to be due, the expenditure of 
so trifling a sum must have seemed a very insignificant price for an alliance which it 
was expected would protect the king’s German dominions from invasion. Moreover, 
by signing this treaty they stood to save £500,000 a year which they would have had 
to pay for the Russian auxiliary force, if it had been required to assist in repelling an 
attack from Frederick. They sacrificed no principle of international law as they con- 
ceived it, and their reply to the Prussian arguments had been left without a rejoinder. 
It is probable that they considered the promises given by Carteret in respect of 
Prussian ships and cargoes, somewhat without reflection and in ignorance of the prac- 
tice of English prize-courts, to constitute a debt of honor which they could not ul- 
timately evade. If so, they certainly took a right view. The word of a minister for 
foreign affairs given to the diplomatic agent of a friendly Power is binding in honor 
on the government and the nation which he represents. 


Simultaneously with this settlement the Convention of Westminster 


of January, 1756, was concluded, which was the defensive alliance be- 
tween England and Prussia that ripened the next year into the close 
offensive and defensive alliance which bound them together against the 
similar alliance between France and Austria taking shape at the same 


time. 

Students of international law will welcome this full presentation of 
this famous case that is so frequently cited as a precedent in studies 
and cases involving the status of enemy gocds on neutral ships, the 
retention of money owed by a sovereign or government of one country 
to citizens of another as a means of reprisal, and the confiscation or 
repudiation of public debts. Students of diplomatic history will welcome 
it for the interesting light which it casts on the triangular relations be- 
tween Austria, England and Prussia from the beginning of the Austrian 
Succession War to the beginning of the Seven Years’ War. 

The author has practically closed his book to a considerable number 
of readers who might have used it because he has yielded to the tempta- 
tion, which unfortunately many amateurs especially yield to, of intro- 
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ducing into the body of the page quotations from foreign languages. 
To be sure not many who are unable to read French or German will 
care to follow in detail such a technical study in international law or 
diplomacy; but there may be some. It shows better taste for an author 
to translate or summarize such statements in the body of his page and, 


if there is any special significance in the original, quote it in full in the 
footnotes or appendices. This enables the technical student to get all 
the value there is in the original and still leaves it possible for the pos- 
sessor of a single language to follow the thought of the writer. In the 
case of his lengthy French quotations the author has given a fairly 
full condensed summary of the thought in his very helpful marginal 
topics which he supplies opposite his English as well as French para- 


graphs. 
WILLIAM R. MANNING. 
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Contributions. Contributions de guerre mensuelles imposées par |’Allemagne sur 
pays d’oecupation. Edouard Clunet. Clunet, 43:48. 

Courts. Our Canadian-American High Court. Lawrence J. Burpee. Review of 
Reviews (N. Y.), 53:181. Feb. 

Justiciability (The) of international disputes. Jesse S. Reeves. Amer. 
Political Science R., 10:44. Feb. 

Cuba. Cuba y Hawaii. José Sizxto de Sola. Cuba Contemporanea, 9:313. Dec., 
1915. 

Declaration of Rights of Nations. Declaration of the rights and duties of nations 
adopted by the American Institute of International Law at its first session in 
the city of Washington. January 6, 1916. Advocate of Peace, 78:63. March. 

Denmark. Denmark and the great war. With map. Geoffrey Pyke. Fortnightly, 
96:33. Jan. 

Diplomacy. Carrera diplomatica y consular. R. Diplomatica y Consular Argentina, 
1:53. Nov., 1915. 

— —-. Diplomacia y diplomaticos. R. Diplomatica y Consular Argentina, 1:3 
Nov., 1915. 

Enemy Subjects. Déclaration des biens des sujets ennemis en Allemagne. Clunet, 
L3 :86. 


———. Du role des Administrateurs-Séquestres des biens appartenant a des sujets 


ennemis en France. A. Reulos. Clunet, 43:5. 
European War. Al margen de la guerra. Triunfo financiero de Alleman Alemania 
P. Mazximiliano Estdbanez. Espata y América, 14:494. Dee., 1915. 
———. Anglo-Swedish opposition. Robert Crozier Long. Fortnightly, 
Feb. 
———. Aus den Sinn dieses Krieges. Hermann Keyserling. Friedens Warte, 
18:12. Jan. 
———. Danish (The) agreement and the feeding of Germany. Quarterly R., 
225:267. Jan. 
—. De Europa en llamas. Palabras de un neutrale. Luis Rodriguez Embil 
Cuba Contemporanea, 7:189. Feb., 1915. 
—. Deutschland und der Weltkrieg. Johann Haller. Siiddeutsche Monat- 
shefte, 1915:177. Nov. 

Economies and the war. J. A. R. Marriott. Fortnightly, 96:71. Jan 

Economists on war. F. Y. Edgworth. Economic J., 25:604. Jan 

Has the present war justified M. Bloch’s conclusions based upon his work 
on “ The future of war’’? 

-. Hoever moeten onze wenschen gaan? B. de Jong van Beek en Donk. 
Vrede door Recht, 16:286. Dec. 

Influence de la guerre sur les contrats de fourniture et sur certaines caté- 
gories de vente a prix courant d’aprés la doctrine allemand. Neukamp. Clunet, 
43:66. 

Krieg (Der) gegen England. Wilhelm Weiler. Siiddeutsche Monats., 
1915:283. Dee. 

—. Krigens Okonomi. L. V. Birck. Gads Dansk M., 10:168. Dec 
-——— Nostra (La) dichiarazione di guerra. R. diritto int., 9:182. 
Our nearest and dearest enemies. E£.J. Dillon. Fortnightly, 96:1. Jan. 


Economist, 82:8. Jan. 
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Peace proposals and our conduct of the war. Economist, 82:254. Feb. 


Probleme (Le) de la paix. L. von Buck. R. pol. int., 1915:231. Nov.-Dec. 
Our foreign and commercial policy. Economist, 82: 


——. Recent war news. 
214. Feb. 
———. Reconstitution (La) de ]’Europe. 
Paix par le droit, 25:560. 
Volk (Das) in Waffen einst und jetzt. A. von Janson. 
42 (4):140. Jan. 
—,. Wareconomics. F. W. Pethick Lawrence. Economic J., 26:512. Dec. 
Warum Mitteleuropa? Paul Rohrbach. Osterreichische Runds., 46:1. Jan. 
Wofiir kimpfen Frankreich und Russland noch? Freiherr von Jettel. 
Deutsche R., 41(1):34. Jan. 
Pasquale. Pasquale Fiore. E. Catellani. 


D’aprés la livre de A. H. Fried. La 


Deutsche Runds., 


Fiore, R. di Ciritto internazionale, 9:141. 
Aug. 
Great Britain. 


Integrity (The) of the empire: The offer of Cyprus to Greece. Sir 


Francis Piggott. 19th Century, 79:240. Jan. 
Ambigiiité de la dénationalisation allemande. A. W. 
Aus der Altdeutschen Gedankenwelt. 
shefte, 1915:255. Nov. 
——-. Deutsche Reisziele nachbar. Jos. Hofmiller. Siiddeutsche Monats., 9 
(4):526. Nov., 1915. 
Droit pour |’état belligérant de punir les individus appartenant a l’armée 


Clunet, 43:69. 


Germany. 
Fritz Endres. Siiddeutsche Monat- 


selon le point de vue allemand. Beling. Clunet, 43:72. 
——. Germany and cotton. W.J. Ashley. Atlantic, 117:110. Jan. 
Sicherung (Die) unserer Zukunft. Max von Guiber. Siiddeutsche Monats., 


9(4):49. Oct. 
Staatsvertriige der deutschen Bundesstaaten iiber die Bestrafung von 


Forstfrevein und fihnlichen Vergegungen. Neumeyer. Z. fiir Vilkerrecht, 
9:310. 

Haiti. Assassination and intervention in Haiti. Geo. Marvin. 
104. Feb. 
Industrial Property. 

de propriété industrielle. Clunet, 43:88. 
Acquisicién de bienes inmuebles por los estados extranjeros. 


World’s Work, 3/: 
Régles temporaires, en raison de l'état de guerre, en matiére 


International Law. 
Carlos M. Kier. R. Diplomatica y Consular Argentina, 1:31. Nov., 1915. 


Belgische (Die) Volkskrieg und Art. 1 und 2 der Haager Landkriegsordnung. 
Karl Strupp. Z. fiir Vilkerrecht, 9:281. 

De la personalité morale des nations. EF. Boutroux. Clunet, 43:60. 

Force (The) of precedent in international law. James Parker Hall. Int. 


J. of Ethies, 26:149. Jan. 


Guerre (La) actuelle et le droit des gens. <A. Pillet. R. gén. de dr. int. pub. 


23:5. 
. Idees (Les) des professeurs de droit et d’économie politique des Universités 
de l’Allemagne. George Blondel. Bul. Men. de la Sociéte de Législation com- 
parée, 45:68. Jan.—March. 

Internationaal (Het) privaatrecht en de oorlog. Josephus Jitta. Vrede 


door Recht, 16:294. Dec. 
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Kriegsgefangenen (Die) und das internationale Recht. Julius von Wlassics. 
Z. fiir Vélkerrecht, 9:275. 
Legge naturale e diritto internazionale. La Civilta Catolica, 1915(4):513. 
Dec. 
25:168. Jan. 
Politische Gleichgewicht. Funfter vélkerrechtlicher Brief. A. von Kirchen- 
heim. Deutsche R., 40(4):308. Dee. 
—. Questioni di diritto internazionale relative alla presente guerra, esaminate 
e discusse nelle principali Riviste giurdiche della Germania. D. Anzilotti. R. 
di diritto int., 9:185. 
——. Représailles (Des) dans la guerre allemande par l’asphyxie et les liquides 
enflammés. Clunet, 42:126. 
— —.. Situation (La) internationale. Yves Guyot. . 
Uti possidetis. José Léon Sudrez. R. Diplomatica y Consular Argentina, 
1:1915. 
Vilkerrecht fiir weitere Kreise. Von Staatsanwalt Knorr. Z. fiir Vilker- 
recht, 9:340. 
Vilkerrechtswidridge Fiihrung des belgischen Vélkskriegs. Z. fiir Vélker- 
recht, 9:376. 
——, Zukunft (Die) des Vélkerrechts. Karl von Stengel. Deutsche R., 40(4) 
293. Dec., 1915. 
International Law Societies. Sociedad (La) Argentina de derecho Internacional 
Ernesto Restrelli. R. Diplomatica y Consular Argentina, / :61. Nov., 1915. 
Sociedad (La) Cubana de derecho internacional. Juan C. Zamora. Cuba 


Neutrality and international law. Amos S. Hershey. Int. J. of Ethies, 


J. des Economists, 74:3. Jan 


Contemporanea, 10:76. Jan. 
Sociedad Ecuatoriana de derecho Internacional. Boletin del Ministerio 
de Relaciones (Ecuador), December, 1915:817. 
Japan. America and Japan. Baron Eiichi Shibusawa. Century, 91:541. Feb. 
Literary and Artistic Property. Restrictions A4pportées par la législation spéciale de 
la guerre 4 la production des ceuvres intellectuelles. Clunet, 43:81. 
Luxemburg. Luxemburg and the war. Francois Gribble. Edinburgh R., 223:121. 


Jan. 
Maritime Law. Blockade (The) of Germany—statistics and policy. Economist, 


82:166. Jan. 
—. Buitrecht (Het) ter Zee. J. Van der Flier. Vrede door Recht, 16:307. 
Dec. 
Caractére légitime et nécessitaire du blocus maritime exercé par les alliés 
dans la guerre actuerre. Clunet, 43:48. 
Diplomatics (The) and the economics of the blockade of Germany. Econ- 


omist, 82:123. Jan. 
Durchsungen (Die) neutraler Schiffe durch saglische Behérden. H. Witt- 


maack. Deutsche R., 41(1):105. Jan. 

Empleo (El) de submarinos en la guerra maritima. Moreno Isadoro. R. 
Diplomética y Consular Argentina, 1:48. Nov., 1915. 

Freiheit (Die) der Meere. Otto Maas. Siiddeutsche Monatshefte, 1915: 
233. Nov. 
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Neutral countries and sea commerce. Sir Alfred Hopkinson. Edinburgh 

R., 223:159. Jan. 
Protestation américaine contre le traitement imposé aux navires neutres 

par |’Angleterre dans la guerre actuelle. Clunet, 43:339. 

Ravitaillement de l’ennemi par le moyen des navires neutres. P. 

Clunet, 43:33. 

Submarine (The) in war. Robt. Wilden Neeser. Scribners, 59:39. Jan. 

Under-sea war against merchantmen. Frankfiirter Zeitung, Feb. 25, 1916; 
N. Y. Times, Mch. 1, 1916. 

———. War (The), the blockade policy officially explained and the Baralong in- 
cident. Economist, 82:50. Jan. 

Zur Lehre des internationalem Wasserrechts. Dr. Lederle. Annalen des 
Deutschen Rechts, 48:598. 

Monroe Doctrine. Doctrine (La) de Monrée. E. Gonault. R. pol. et parl., 85:401. 
Dee. 

Morocco. Traité (Le) Franco-Espagnol du 27 novembre 1912 concernant Morocco. 
R. gén. de dr. int. pub., 22:483. Nov.—Dec. 

Pan America. Effect (The) of the war on Pan-American co-operation. Senhor 
Manoel de Oliveira Lima. Advocate of Peace, 78:13. Jan. 

Effects of world war on Central and South America. Walter Scott Penfield. 
Advocate of Peace, 78:20. Jan. 

———. tstados (Los) Unidos y la América Latina. Angel Monjas. Espafia y 
América, 14:300. Feb. 

Intromisién (La) de los extranjeros en nuestros asuntos domésticos. Mario 

Gueral Moreno. Cuba Contemporanea, 7:137. Feb., 1915. 

Inviolabilidad (La) del continente Americano. S. Perez Triana. Cuba 

Contemporanea, 8:323. Aug., 1915. 

Our Latin-American policy. Richard Olney. N. Amer. R., 203:185. 


Feb. 


Pan (The) American Union and Peace. John Barrett. Advocate of Peace, 

78:7. Jan. 

Pan Americanism as a lesson for Europe. Alfred H. Fried. Advocate of 
Peace, 78:17. Jan. 

Pan American Scientific Congress. Address by Ambassador Suarez of Chile before 
the Second Pan American Scientific Congress, December, 1915. Pan American 
M., 22:158. 

Address of Honorable Robert Lansing before the Second Pan American 
Scientific Congress December, 1915. Pan American M., 22:261. 

Pan American Scientific Congress. John H. Cornyn. Pan American M., 

22:166. 

———. Second Pan American Scientific Congress. J. M. Chapple. National M., 
43:768. Feb. 

Papacy. Benoit XV et la réle internationale de la papauté. Yves de la Briere. 
Etudes, 146:145, 312. 

Persia. Germans (The) in Persia. Robert Machray. Fortnightly, 96:342. Feb. 

Persia and the allies. E. J. Dillon. Contemporary, 99:315. March. 

Prizes. ‘‘Kim” (The) case. H. Reason Pyke. Law Q. R., 32:50. Jan. 
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———. Prisengerecht Hamburg. Der Fall ‘‘Glitra.’”’ Der Fall ‘‘Maria.’”’ Der 
Fall ‘Indian Prinee.”’ Z. fiir Vélkerrecht, 9:399. 

—.. Tribunaux (Les) de prises en Gréce. Leur constitution, leur fonctionne- 
ment et leur jurisprudence. St. P. Séfériades. R. gén. de dr. int. pub., 23:31 

Rumania. Politische und unpolitische Erinnerungen aus Rumanien. Deutsche R., 
41(1):90. Jan. 

Switzerland. Stellung (Die) der neutralen Schweiz zu Deutschland im Weltkriege. 
Johannes Wendland. Grenzboten, 74(1):37. 

Treaties. Timor. Interpretazione dei trattati. R. di diritto int., 9:211 

———. Questiones de protocole. Maréchal de la Cour. R. Diplomatiea y Consular 
Argentina, 1:37. Nov., 1915. 
—. Colombian (The) treaty. By Latin American. N. Amer. R., 203:55. Jan. 

Pending (The) treaty with Colombia. Edwin Maxey. Review of Reviews 

(N. Y.), 53:191. Feb. 

Triple Alliance. Kritik des Dreibundvertrag. Wilhelm Franknoi. Deutsche R., 
41 (1):13. Jan. 

— —. Entstehungs (Die) Geschichte des Dreibundvertrags. Wilhelm Franknoi 
Deutsche R., 40(4):241. Dec. 

Turkey. Capitulations (Les) Ottomanes. Aémal Hilmy. R. pol. int., 1915:252 
Nov.—Dee. 

United States. ‘Bankrupt diplomacy.” An address February 15, 1916, by Elihu 
Root. Review of Reviews (N. Y.), 53:298. March. 

———. Manifest destiny in America. H. M. Chittenden. Atlantic, 117:48. Jan 

———. Protection of American citizens. David Jayne Hill. N. Amer. R., 203:381 
March. 

Vienna, Congress of. Carl Bertuch’s Tagebuch vom Wiener Kongress. Hans 
Miller. Deutsche Runds., 42(1):86. Jan. 

War. Krieg und Charakterveredlung. H. von Beaulieu. Friedens Warte, 18:9 
Jan. 

——. Selbstverwaltung und Kriegswirtschaft. Ernst Ginther. Deutsche Runds., 
42 (1):1. Jan. 
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